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NOTIUNEA SI TRASATURILE SPECIFICE ALE ACTIUNII CIVILE iN
PROCESUL PENAL

Elena BUGUTA,
doctoranda la IISD al ASM, avocat

SUMMARY
Committing an offense which endangers a person’s goods, property and non-property rights, gives rise to property relati-
ons between the one who committed the act and who suffered from it. Exactly this is the reason why the criminal procedure
law provided for the possibility of safeguard of property interests of persons injured even in criminal proceedings. This
action is traditionally called civil action in criminal proceedings.
Keywords: civil action, criminal proceedings, criminal prosecution, criminal case, accused, injured party, civil party,
damage.
REZUMAT
Comiterea unei infractiuni ce atenteaza la bunurile unei persoane, la drepturile patrimoniale §i nepatrimoniale, da nastere
la raporturi patrimoniale intre cel ce a comis fapta si cel ce a avut de suferit de pe urma acesteia. Anume acesta este motivul
pentru care legea procesual penald a prevazut posibilitatea apararii intereselor de ordin patrimonial al persoanelor pagubite
chiar 1n cadrul procesului penal. Aceasta actiune poartd, in mod traditional, denumirea de actiune civila in cadrul procesului
penal.
Cuvinte-cheie: actiune civild, proces penal, urmarire penald, cauza penald, inculpat, parte vatamata, parte civila, pre-

judiciu.

Introducere. Scopul oricarui proces (civil sau pe-
nal) este infaptuirea justitiei, care se realizeaza
pe trei cai: 1) restabilirea dreptatii si echitatii, prin pro-
tejarea drepturilor si libertatilor persoanei; 2) educarea
cetatenilor prin descurajarea comportamentului ilicit
antisocial; 3) prevenirea membrilor societatii asupra
consecintelor concrete ale incalcarii legii [13, p. 18].

In cazul in care regulile de conduita (previzute in-
tr-un cadru bine determinat) sint incalcate, tulburindu-
se ordinea de drept, pentru restabilirea acesteia apare,
in mod necesar, interventia organelor de justitie care
sint chemate sa aplice legea. Implicarea in fapt a aces-
tor organe presupune existenta unui mijloc exercitat
in conformitate cu prevederile cadrului normativ in
vigoare. Un asemenea mijloc, prin care conflictul de
drept este adus 1n fata justitiei, este actiunea in justitie
(5, p. 11].

Astfel, actiunea 1n justitie este mijlocul (instrumen-
tul) juridic prin care o persoana este trasa la raspunde-
re pentru a fi obligatd sa suporte constringerea statului
corespunzatoare normei de drept incdlcate [1, p. 38].

Actiunea 1n justitie nu se confunda cu dreptul lezat
[11, p. 18]. Dreptul lezat prefigureaza in plan juridic o
relatie a unei persoane fata de o anumitd valoare socia-
1a ocrotitd de lege. Prin lezarea valorii sociale ocrotite
este incdlcat dreptul, devenind exercitabila actiunea in
justitie in vederea aplicarii constringerii fatd de persoa-
na care a vatamat valoarea sociald ocrotita prin lege.
Dreptul la actiune este un drept virtual inscris in norma
care ocroteste o anumita valoare sociald, iar dreptul le-
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zat priveste In mod concret valoarea sociald in legatura
cu care este constituit [5, p. 11].

Este posibil ca savirsirea unei infractiuni sa pro-
duca, pe lingd urmarile socialmente periculoase, si un
prejudiciu material sau moral In dauna unei persoane
fizice ori juridice, caz in care infractiunea este si sursa
unor obligatii civile. Mijlocul legal prin care persoana
pagubita material cere sa-i fie reparat prejudiciul cau-
zat este actiunea civila [5, p. 12].

Actualitatea unei asemenea abordari este determi-
natd, In general, de existenta anumitor drepturi civile
subiective recunoscute prin lege oamenilor (individual
sau colectiv), respectiv persoanelor juridice pentru sati-
sfacerea anumitor nevoi materiale, morale sau, dupa caz,
repararea daunei aduse reputatiei profesionale nemijlocit
prin fapta interzisd de legea penald. Totodata, urmeaza
sa mentiondm faptul cd nu este suficient ca legiuitorul
sa dispuna asupra recunoasterii drepturilor civile subiec-
tive, ci sa se asigure si mijloacele functionale prin care
aceste drepturi, In caz de necesitate, sa poata fi aparate.

Apararea drepturilor civile subiective se realizeaza
prin intermediul unor mijloace multiple si variate. in
cadrul acestor mijloace, actiunea civila reprezinta mij-
locul cel mai eficace pentru apararea acestor drepturi.

Scopul articolului constd in analiza si elucidarea
notiunii, precum si a trasaturilor specifice actiunii ci-
vile in procesul penal; stabilirea procedurii optime de
urmat in vederea recuperdrii ori repararii unor prejudi-
cii care deriva din fapte prevazute de legea penald, cu
formularea concluziilor privind acest aspect.
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Expunerea materialului. in doctrina, actiunea ci-
vild este definitd ca fiind modalitatea concreta, preva-
zuta de lege, 1n favoarea titularului unui drept subiec-
tiv, de a cere instantei judecatoresti recunoasterea unui
drept preexistent, constituirea unei situatii juridice noi,
incetarea piedicilor puse in exercitarea dreptului sau
de citre o alta persoana si, nu in ultimul rind, repararea
pagubei sau a prejudiciului cauzat de fapta altei per-
soane [7, p. 127].

Cu alte cuvinte, actiunea civila reprezinta mijlo-
cul legal de protejare prin constringere judiciara a
drepturilor civile incilcate.

In acelasi timp, actiunea civild este un instrument
juridic de aparare a legalitatii si a ordinii de drept, pre-
cum si de intarire a disciplinei sociale in general. Potri-
vit stipularilor art. 1398 CC RM, ,,cel care actioneaza
fata de altul in mod ilicit, cu vinovétie este obligat sa
repare prejudiciul patrimonial, iar in cazurile prevazu-
te de lege, si prejudiciul moral cauzat prin actiune sau
omisiune” [4].

Daca prejudiciul provocat este urmarea unei infrac-
tiuni, odata cu pornirea procesului penal se naste si un
drept la actiune civila.

In literatura de specialitate actiunea civili a fost
definitd in cele mai diverse moduri. Intr-o acceptiune,
aceasta reprezintd, in sinteza, dreptul de a urmari, pe ca-
lea unui proces, ceea ce ti se datoreaza (jus persequendi
Judicio quod sibi debetur), iar, in detaliu, modalitatea
prin care o persoand solicitd instantei recunoasterea
dreptului sau ori realizarea acestuia, fie prin incetarea
obstacolelor ridicate de o alta persoana, fie prin obtine-
rea unei despagubiri corespunzatoare [ 14, p. 31].

Daca incadram actiunea civild in limitele procesului
penal, definitia acesteia se schimba, datorita intentiei
sanctionatoare mai pronuntate a partii vatamate. Ast-
fel, actiunea civila in procesul penal reprezintd mijlo-
cul juridic prin care inculpatul sau partea responsabila
civilmente este trasa la raspundere civila [12, p. 221].

Exista legislatii in care actiunea civila este separata
de procesul penal (de exemplu, dreptul german, olan-
dez, elvetian), in sensul ca actiunea civila nu poate fi
exercitata decit In fata instantei civile [1, p. 39].

In societatea anticd, mai ales in cea greco-romana,
precum si in dreptul cutumiar german, actiunea publica
se confunda initial cu actiunea civild, cele doua aspec-
te contopindu-se intr-o actiune unica, avind in princi-
pal un caracter privat.

Ulterior, aldturi de interesul individual, a Inceput sa
creasca si interesul colectiv, ceea ce a dus in dreptul ro-
man la distinctia dintre delicte private si delicte publice.

In ceea ce priveste rezolvarea actiunii civile, in cadrul
procesului penal s-au conturat trei mari sisteme. Astfel:

a). In dreptul arhaic, raspunderea civila delictuald
nu reprezenta o sanctiune de sine statatoare si cores-
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pundea continutului unei pedepse. Or in acea perioada
nu se realiza o delimitare strictd intre raspunderea pe-
nald si cea civila, iar actiunea 1n justitie urmarea reali-
zarea tuturor drepturilor izvorite din savirsirea infrac-
fiunii, prin aceeasi actiune fiind pedepsit vinovatul si
despéagubitd persoana vinovata.

b). Dreptul modern a impus diferentierea completa
a procesului penal de cel civil, actiunea penala exercit-
indu-se intotdeauna separat de cea civila.

¢). Sistemul mixt, prin care actiunea civila se poate
rezolva separat in fata instantei civile sau concomitent
in cadrul procesului penal, dreptul de optiune fiind la
indemina persoanei vatamate [1, p.40].

Sistemul procesual mixt a aparut odatd cu Codul de
instructiune criminald din 1808 al lui Napoleon, Tm-
binind trasaturi ale celor doud sisteme anterioare. Acesta
rii celor doud actiuni — penala si civila [6, p. 388].

Procedura penald concretizeaza dreptul de propri-
etate al titularului, caruia i-a fost pricinuit un preju-
diciu material prin infractiune. Pagubasul are dreptul
la recompensd, iar persoana care poartd raspundere
materiald pentru prejudiciul cauzat este obligatd sa-1
repare. Un mijloc prevazut de lege pentru protejarea
drepturilor patrimoniale si despagubirea persoanei (fi-
zice sau juridice) in procesul penal este actiunea civila
[9, p. 228].

Dreptul celui vatamat de a cere repararea prejudi-
ciului cauzat printr-o infractiune se realizeaza prin in-
termediul actiunii civile in cadrul procesului penal.

Conform art. 219 CPP al RM, ,,Actiunea civilad in
procesul penal poate fi intentata la cererea persoanelor
fizice sau juridice carora le-au fost cauzate prejudicii
materiale, morale sau, dupa caz, le-a fost adusd dauna
reputatiei profesionale nemijlocit prin fapta (actiunea
sau inactiunea) interzisa de legea penald sau in legatu-
ra cu savarsirea acesteia” [3].

In opinia autorului roman A. Pintea, actiunea civili
(ca institutie de drept procesual penal) este instru-
mentul juridic prin intermediul ciruia o persoana
care a suferit un prejudiciu material prin infracti-
une solicitd repararea acestuia in cadrul procesului
penal, pornit ca urmare a constatirii infractiunii
respective [7, p. 127].

Trebuie retinut ca actiunea civild, desi isi are iz-
vorul intr-o infractiune, 1si regdseste suport legal in-
tr-o norma de drept civil, fiind considerata institutie de
procedurd penald numai in masura In care se exercitd
intr-un proces penal.

Actiunea civila constituie instrumentul juridic
prin care sint trasi la raspundere civila inculpatul
si partea responsabila civilmente [5, p. 12]. Actiunea
civila in procesul penal isi are izvorul in savirsirea in-
fractiunii. Astfel, Intrucit prin aceeasi fapta s-a incalcat
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atit norma de drept penal, cit si norma de drept civil,
existd temeiuri juridice ca fapta sa atraga atit raspunde-
rea penald, cit si raspunderea civila.

In viziunea lui V. Pavileanu, actiunea civili repre-
zinta mijlocul prin care o persoanai care a suferit un
prejudiciu prin infractiune cere repararea acestuia
in cadrul procesului penal [10, p. 205].

Autorii francezi considera cid actiunea civila este
actiunea in despigubiri introdusid de cei care au
suferit un prejudiciu cauzat prin infractiune, in
scopul obtinerii de la autorul infractiunii sau de la
persoanele responsabile civilmente repararea pre-
judiciului cauzat prin infractiune [10, p. 205].

in literatura de specialitate [8, p. 26] se arati ci
actiunea civild pusid in miscare si exercitata in cadrul
procesului penal are unele particularitati, si anume:

a) dreptul la actiune se naste ca urmare a unei in-
fractiuni sau, altfel spus, actiunea civila isi are izvorul
intr-o infractiune;

b) se exercita In fata organelor judiciare penale;

c) de reguld, se exercita la cererea persoanei preju-
diciate prin infractiune sau a reprezentantilor acesteia.

d) este facultativa, in sensul ca persoana prejudicia-
ta are latitudinea de a cere repararea pagubei.

Actiunea civila poseda anumite trasaturi specifice.
In viziunea noastri, aceste trisituri pot fi redate dupa
cum urmeaza:

a) Actiunea civila este disponibila

Asemenea procesului civil, in procesul penal se
mentine principiul disponibilitatii de exercitare a acti-
unii civile. Disponibilitatea actiunii civile are in vedere
doua situatii:

- pornirea actiunii civile se face ca urmare a cere-
rii persoanei prejudiciate (cu exceptia cazurilor in care
actiunea civila este pornita din oficiu);

- in timpul procesului penal partea civila are drep-
tul de a renunta la calitatea sa, lucru care atrage dupa
sine stingerea actiunii civile.

In aceste conditii, pornirea si exercitarea actiunii
civile in cadrul procesului penal depind de vointa per-
soanei in dauna careia s-a produs paguba ca urmare
a infractiunii comise. Cele consemnate rezidd si din
prevederile art. 219 CPP al RM, in cadrul caruia se
stipuleaza ca ,,actiunea civila in procesul penal poate fi
intentata la cererea persoanelor fizice sau juridice ca-
rora le-au fost cauzate prejudicii...”.

Partea civila are o pozitie procesuala diferita de cea
a partii vatamate. Astfel, ea poate sa renunte oricind la
actiunea civila, fara insa a pierde si calitatea de parte
vatamata in procesul penal.

Renuntarea la calitatea de parte civila in procesul
penal determind stingerea actiunii civile. Ea se poate
face in urmatoarele modalitati:

- Prinimpdcarea cu faptuitorul, daca legea permi-

te [8, p. 93]. Impicarea trebuie si fie totald, neconditi-
onati si definitiva. Impdcarea este totald atunci cind ea
duce la stingerea completd a procesului atit in ceea ce
priveste latura penala, cit si latura civila. Impacarea par-
tilor stinge si actiunea civila. Extinderea efectelor juridi-
ce ale impacdrii partilor si asupra laturii civile se explica
prin faptul ca actiunea civila in procesul penal este un
accesoriu al actiunii penale; deoarece partile s-au Tmpa-
cat si a disparut actiunea penald, este si normal ca sa nu
mai subziste nici actiunea civila [2, p. 230].

- Prin declaratie expresa si neechivoca de renun-
tare [8, p. 93]. Potrivit prevederilor art. 224 CPP al
RM ,, partea civila poate retrage actiunea civila in ori-
ce moment al procesului penal, Insd nu mai tarziu de
retragerea completului in camera de deliberare pentru
solutionarea 1n fond a cauzei. Persoana poate retrage
actiunea civila si in cazul in care aceasta a fost initiata
de cétre procuror in interesele ei” [3].

b) Actiunea civila este accesorie procesului penal

Daca nu existd un proces penal pornit sau se consta-
ta, ulterior, ca procesul penal nu poate fi desfagurat din
cauza unui impediment initial, actiunea civila rdmine
fara suportul necesar care sa-i fi permis persoanei va-
tamate optiunea initiala si constituirea ca parte civila.
Aceasta pozitie de accesoriu al procesului penal face
ca actiunea civila sa nu poatd fi exercitata decit fata
de inculpat, fatd de partea responsabila civilmente si,
eventual, fatd de mostenitorii lor [7, p. 128].

Fiind alaturata procesului penal, actiunea civild are
un caracter accesoriu §i, in consecinta, poate fi exerci-
tatd in cadrul procesului penal numai in masura in care
poate fi pusa in migcare actiunea penala [10, p. 205].

¢) Actiunea civila rezulta dintr-o infractiune

Numai in cazul pornirii unui proces penal poate fi
intentata actiunea civild, care urmeaza a fi solutionata
doar daca are loc pronuntarea unei hotariri judecéto-
resti intr-o cauza penald [6, p. 389].

d) Actiunea civila este exercitata in fata organe-
lor care aplica normele procesual penale

e) in unele situatii, actiunea civila poate fi exer-
citata din oficiu

Art. 221 alin. (4) 221 CPP prevede dreptul procuro-
rului de a inainta actiunea civila sau de a sustine actiu-
nea civila inaintata in cazul in care persoana fizica sau
juridica cu drept de inaintare a acesteia nu are posibili-
tatea de a-si proteja interesele. Procurorul poate Tnainta
actiunea civild privitor la prejudiciul moral numai la
cererea partii vatamate, care nu are posibilitatea de a-si
proteja interesele [6, p. 389].

f) Actiunea civila este divizibila

Aceasta trasaturd semnifica ca actiunea civila poate
fi exercitata numai impotriva unora dintre cei care ras-
pund civil [7, p. 129].

g) Actiunea civila nu este individuala
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Prin aceasta se poate intelege ca actiunea civila poa-
te fi indreptata impotriva Invinuitului sau inculpatului,
precum si Tmpotriva persoanei responsabile civilmente
sau Tmpotriva mostenitorilor acestora [7, p. 129].

Concluzii. in pofida faptului ci aspectele civile sint
complexe si, evident, ingradesc operativitatea caracte-
risticd procesului penal, totusi sintem de parerea ca
solutionarea actiunii civile in cadrul procesului penal
poate conduce la o solutionare justd a cauzei penale in
ansamblu, evitindu-se doua hotariri judecatoresti con-
trare in ceea ce priveste latura civila.

Prin reunirea celor doua actiuni, instanta are o vi-
ziune clard (deoarece examineaza cauza in ansamblu),
ceea ce asigura o solutie legala si temeinica. Or este
mai simplu de solutionat ambele actiuni intr-un singur
proces, evitindu-se dificultati care pot aparea la soluti-
onarea cauzei de citre doud instante.

Prin solutionarea actiunii civile in cadrul procesu-
lui penal justitia se infaptuieste mai eficient, prezentind
totodatd un avantaj pecuniar pentru partea vatamata,
deoarece solutia este datd fara suportarea unor cheltu-
ieli judiciare.

Recenzent:

Viorel V. BERLIBA,
conferentiar universitar,
doctor in drept
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SUMMARY
This article targets people interested in theoretical and practical study of the problem of legislative technique. It was
revealed and outlined the purpose of the study and emphasized controversy views and authors’ vision towards the defini-
tion of legal technique concept. At the same time, the article exposes key moments on the origin and evolution of the legal
technique concept, after which, through a detailed analysis it is highlighted the importance of the legislative technique as a
science and branch of law (as part of the legal technique).
Keywords: legal technique, legislative technique, formal legislative

REZUMAT
Acest articol este destinat persoanelor cointeresate in studiul teoretic si aplicativ al problemei tehnicii legislative. A fost scos
in evidenta si trasat scopul studiului si reliefate opinii controverse si viziunea autorilor vis-a-vis de definirea conceptului de teh-
nica juridica. Totodata, in articol sunt expuse momentele cheie privind originea si evolutia conceptului de tehnica juridica, dupa
care, printr-o analiza detaliatd se recurge la statuarea importantei tehnicii legislative, ca stiintd si ramurd a dreptului (ca parte

componenta a tehnicii juridice).

Cuvinte-cheie: tehnica juridica, tehnica legislativa, legistica formala.

ntroducere. Evidentierea rolului tehnicii legis-

lative 1n activitatea de legiferare impune, i1n mod
necesar, pentru Inceput, realizarea unei sinteze asupra
conceptului de tehnica juridica, data fiind legatura strin-
sd dintre acestea.

Scopul. Etapa actuald pe care o traverseazd Repu-
blica Moldova in procesul de integrare in Uniunea Eu-
ropeand impune conformarea legislatiei tarii la standar-
dele europene. Or procesul de reliefare a legislatiei se
face in stricta conformitate cu anumite reguli de tehnica
legislativa. Prin acest articol autorii si-au propus scopul
de a evidentia rolul si locul tehnicii legislative in proce-
sul de elaborare a actelor normative, precum si specifi-
carea cadrului normativ 1n acest domeniu.

Metode si materiale. In procesul studiului proble-
mei si dezvaluirii scopului propus, au fost utilizate me-
toda logicii formale, metoda sintezei si analizei, metoda
comparativa, metoda istorica.

Rezultate obtinte si discutii

Tehnica juridica: notiune si evolutie. Potrivit ,,Dic-
tionarului explicativ al limbii romane” (1998) cuvintul
tehnica inseamna ,,ansamblu de procedee si deprinderi
folosite intr-un anumit domeniu de activitate; totalitatea
procedeelor intrebuintate in practicarea unei meserii, a
unei stiinte etc. [1, p. 1079].

In general, prin tehnica se intelege un ansamblu de
metode, procedee si reguli care, Imbinate cu o anumita
madiestrie personala a celui ce le aplicd, sint utilizate in

vederea executarii unei lucrari, in practicarea unei pro-
fesii oarecare. Tehnica reprezinta, deci, un gen de cu-
noastere, care trebuie sa permita, pornind de la stiint,
folosirea practicd a unui fenomen, a unei legi stiintifice.

in literatura de specialitate pot fi atestate mai multe
definitii i explicatii ale tehnicii juridice, unele mai ge-
nerale, altele mai concrete.

Astfel, V. Hanga intelege prin tehnicad juridica tota-
litatea procedeelor de ordin material §i intelectual, care
urmaresc aplicarea principiilor de drept la realitatile con-
crete ale vietii sociale. Venind cu unele precizari, autorul
subliniazd ca stiinta dreptului stabileste anumite princi-
pii generale, iar tehnica juridicd urmareste sa le aplice in
mod concret la varietatea si complexitatea vietii sociale.
Respectiv, tehnica juridica presupune folosirea anumitor
elemente conventionale, care sa adapteze si sd actualizeze
principiile generale si abstracte ale dreptului la finalitatile
concrete si precise ale societatii [2, p. 5].

Printr-o formuld asemanatoare, tehnica juridica este
definita de N. Popa, in viziunea cdruia aceasta presu-
pune ansamblul mijloacelor, procedeelor, artificiilor
prin care necesitatile pe care le Infatiseaza viata sociala
capata formad juridica (se exprima in continutul normei
de drept) si se realizeaza apoi in procesul convietuirii
umane [3, p. 226].

Intr-o maniera mai concreti tehnica juridica este ex-
plicata de catre I. Craiovan, care o priveste ca pe un pro-
ces complex ce desemneazd anumite reguli, principii,
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metode, procedee, operatii folosite pentru elaborarea,
realizarea, aplicarea §i interpretarea normelor juridice
[4, p. 263].

Intr-o altd acceptiune, tehnica juridici desemneazi
totalitatea mijloacelor, metodelor, procedeelor si tehni-
cilor utilizate de organele puterii de stat in procesul de
initiere, elaborare, adoptare si aplicare a actelor norma-
tive [5, p. 194].

Cercetatorii autohtoni D. Baltag si Al. Gutu conside-
ra ca tehnica juridica reprezinta ansamblul procedeelor
si metodelor folosite in scopul traducerii optime in acte
normative a vointei de stat, precum si in scopul realizarii
si aplicarii acestora in viata. In viziunea acestora, tehni-
ca juridica este un concept complex, care cuprinde atit
tehnica elaborarii dreptului, cit si tehnica realizarii, apli-
carii, interpretarii si sistematizarii dreptului [6, p. 201].

in baza acestor definitii pot fi punctate citeva mo-
mente principale care configureaza conceptul tehnicii
juridice:

- ea presupune un ansamblu de reguli, principii,
metode, procedee etc.;

- acestea sint folosite in procesul de elaborare a
dreptului si in cel de aplicare a acestuia;

- acestea sint folosite de catre organele puterii de
stat.

Istoria aparitiei si evolutia tehnicii juridice. Teh-
nica juridicd are o istorie ce se contopeste cu istoria si
evolutia dreptului. Vorbind despre evolutia tehnicii ju-
ridice, practic dezvoltaim evolutia dreptului, a normelor
de drept.

Este de mentionat cé totul a inceput de la acumula-
rea experientei practice in sfera crearii dreptului, in timp
ce intelegerea teoretica (stiintifica) s-a produs cu mult
mai tirziu si Inca mult timp a rdmas in urma de aceasta.
Astfel, procesul evolutiei dreptului (inclusiv a tehnicii
juridice) este conventional divizat in trei etape: etapa
dreptului arhaic (antic), etapa dreptului feudal si etapa
dreptului traditional (dezvoltat). In fiecare etapa dreptul
(normele juridice) capata trasaturi distincte [7, p. 46].

Dreptul antic se caracterizeaza prin faptul ca nor-
mele de convietuire sociald la acel moment aveau un
caracter local. Adica, fiecare comunitate de oameni (or-
ganizatd in obste, sat, trib, ginta, popor) dispunea de
sistemul sau propriu de norme (de unde si denumirea
dreptul gentilic).

Normele dreptului arhaic sint elaborate ,,de jos”, de
catre insusi poporul (drept al poporului). Acest fapt a de-
terminat ca regulile stabilite de catre popor, pe parcursul
aplicarii si respectdrii lor, sd devina adevérate obiceiuri,
cutume. In momentul in care aceste obiceiuri incep a fi
protejate, iar cei care le incalca sint supusi unor masuri
de sanctionare de catre persoane concrete, obiceiurile
devin norme, reguli de drept (de aici denumirea de drept
cutumiar).
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Prin esentd, dreptul din aceastd perioada este cali-
ficat ca fiind unul ,,primitiv”, deoarece 1i lipsesc multe
elemente care sa-i confere statutul de drept in adevaratul
sens al cuvintului.

Norme de drept scrise in aceasta perioada erau puti-
ne, in cea mai mare parte dreptul avind un caracter oral.
Sub acest aspect, dreptul arhaic este o lume a regulilor
nescrise, transmise pe cale orala din generatie in gene-
ratie, sub forma de povesti, zicatori, obiceiuri. De aceea,
destul de putine izvoare de drept din aceasta perioada au
ramas pind in prezent.

Cu toate acestea, trebuie sa recunoastem una din
mostenirile incontestabile ale acestei perioade — drep-
tul roman, caruia 1i revine meritul crearii alfabetului
juridic, considerat un adevarat progres in domeniul
tehnicii juridice. Daca nu ne-au lasat o teorie stiintifi-
ca inchegatd a elaborarii dreptului, elaborarile tehnice
ale dreptului roman, precizia si calitatea definitiilor,
logica si consecventa gindului juridic — toate acestea
sint dovada si marturisesc marea artd a jurisconsultilor
Romei. Acest lucru a facut ca asemenea constructii sa
poata strabate timpul, sd poata fi cunoscute, peste mii
de ani, de orice legislator [8, p. 26].

Dreptul feudal prezentind anumite progrese fata de
cel antic, este considerat a fi un drept al claselor, data
fiind stratificarea pronuntata a societatii. Prin esenta, fi-
ecare categorie sociala dispunea de dreptul sdu, de nor-
mele sale de convietuire. Fiind slab dezvoltat sau chiar
inexistind un mecanism eficient de constringere, acest
drept mai este numit si protodrept (un predecesor al
dreptului).

Normele dreptului din perioada feudala sint imbra-
cate atit intr-o forma orala, cit §i scrisa. Spre deosebi-
re de normele dreptului antic, pentru care forma scrisa
constituia o exceptie, pentru normele dreptului feudal
forma scrisd devine deja ceva obignuit. Cu toate acestea,
actele normative nu predomina in sistemul izvoarelor de
drept, cele mai raspindite fiind intelegerile (contractele)
si precedentele judiciare (hotaririle judecatorilor care
deja erau emise n forma scrisa).

Dreptul traditional (al societitii industriale). In peri-
oada moderna, a societatii industriale, apar deja subiecti
speciali ai procesului de elaborare a normelor de drept
(de la inceput regii, ulterior — parlamentele). Daca ante-
rior normele erau create de catre reprezentantii claselor
in contextul solutionarii unor probleme cotidiene (avind
un caracter cazual), deja in aceasta perioada functia le-
gislativd este acordatd regilor. Acestia de la inceput au
exercitat-o in functie de problemele ce necesitau solutii
de moment, ulterior devenind o functie permanenta.

O trasatura specifica normelor acestei perioade rezi-
da in caracterul lor general si abstract. Totodata, materia
legislativa tot mai frecvent capata o structura complexa,
textul actelor fiind deja structurat in compartimente, ca-
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pitole, paragrafe. In cuprinsul actelor normative de for-
ma codurilor apar deja compartimente ca partea genera-
12 si partea speciala. Actele sint initiate cu preambule,
dispozitii generale si finalizate cu dispozitii tranzitorii.
Prin urmare, actele devin mai compacte si mai accesibi-
le pentru utilizare.

Printre procedeele de tehnica juridica utilizate in
aceasta perioada pot fi mentionate [7, p. 67]:

- definirea notiunilor;

- divizarea normelor pe segmente (dispozitii refe-
ritoare la obiect, dispozitii pentru subiecti cu indicarea
drepturilor si libertatilor, stabilirea masurilor de raspun-
dere juridica, fomularea conditiilor speciale de aplicare
a normelor, atribuirea de privilegii anumitor subiecti de
drept etc.);

- folosirea constructiilor juridice (precum compo-
nenta de infractiune);

- folosirea prezumtiilor de drept (cum ar fi prezum-
tia de nevinovatie);

- folosirea fictiunii de drept (de exemplu, recunoas-
terea cetateanului ca decedat);

- folosirea axiomelor de drept (,,nu poti fi judecator
in propriul proces”);

- folosirea unor termeni juridici speciali (de exem-
plu, ,,afect”, ,,ofertd” etc.).

Concomitent, tot mai pronuntat devine caracterul
sistemic al dreptului, datoritd ramificarii acestuia. Ast-
fel, sint trasate demarcatii clare intre ramurile de drept.
Devine inacceptabild includerea intr-un singur act nor-
mativ nu doar a normelor materiale si procesuale, dar
si a normelor materiale din diferite ramuri de drept. De
rind cu specializarea ramurilor de drept, poate fi obser-
vata si specializarea actelor normative apartinind acele-
iagi ramuri de drept. Reglementarea juridica a oricarei
sfere a vietii sociale divine o reguld. Fiecare tip de relatii
sociale este reglementat prin acte normative distincte.

Poate fi observata si cresterea rolului principiilor de
drept. Sporeste nivelul de definire formala a normelor
de drept. Acestea devin cu mult mai concrete si mai lapi-
dare (laconice, concise) si sint exprimate destul de com-
pact. Datorita acestui fapt, devin clare limitele legalului
si ilegalului, subiectii de drept 1si Inteleg deja drepturile,
libertatile si obligatiile, formele si masurile de raspun-
dere pentru incélcarea normelor juridice. Prin urmare,
dreptul capata un caracter formal pronuntat, fapt ce
contribuie la evitarea interpretdrii si aplicarii arbitrare a
normelor juridice.

Un alt moment important rezida in faptul ca normele
sint deja consacrate in acte oficiale (acte normative, ho-
tariri judecatoresti, contracte etc.). Un numar impunator
al acestora sint inserate in cuprinsul legilor, impunin-
du-se tot mai mult si actele normative ale guvernelor,
ministerelor si ale altor autoritati de stat.

Astfel, din cite se poate observa, tehnica juridica a
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parcurs un drum destul de lung [7, p. 46-73], mai ales
sub aspectul sau practic, pentru ca astazi sa dispuna de
un caracter destul de complex si sofisticat.

Totodata, trebuie sa precizdm ca interesul stiintific
fatd de procesul si metodologia elaborarii dreptului, a
normelor de drept a aparut relativ recent. Cu 200 de ani
in urma, gindirea juridica incepe sa se preocupe de latu-
ra teoretica a procesului de elaborare a dreptului (proce-
sul legislativ). Desigur, diferite reflectii n acest sens pot
fi atestate si ceva mai inaite, dar abia in sec. X VIII-XIX
au inceput sd apara lucrari de tehnica juridica.

Astfel, pe parcursul timpului, la dezvoltarea tehnicii
juridice si-au adus contributia:

F. Bacon (1561-1626), care s-a expus pentru carac-
terul lapidar al limbajului juridic (considerind-o drept
0 axioma), precum §i pentru caracterul exact al norme-
lor, pentru a se evita Intelegerea neuniforma a acestora.
Un alt merit al lui este ca pentru prima datd a mentio-
nat despre incorporare ca modalitate de sistematizare a
dreptului.

Ch. Montesque (1689-1755) a emis citeva principii
de formulare a legilor: simplitatea propozitiilor, exacti-
tatea, concizia materiei normative.

1. Bentam (1748-1832) a reflectat atit asupra legilor,
cit si a regulilor de formulare a lor; a abordat problema
limbajului legilor si a structurii interne a actelor norma-
tive.

FEK.von Savigny (1779 —1861) este cel dintii care a
utilizat notiunea de tehnica in drept; el distinge in drept
un aspect politic, opera spontand a constiintei popula-
re, si un aspect tehnic, care reprezinta elaborarea stiin-
tificd a dreptului de catre juristi. Prin urmare, Savigny
nu distinge tehnica si stiinta, pe care — dimpotriva — le
identifica, stiinta fiind Inteleasa in sensul de cunoastere
a dreptului si de elaborare a lui.

Contributia cea mai remarcabild este consideratd a
fi cea a lui R. von lering (1818-1892), si nu doar pen-
tru ca a elaborat o monografie intitulata ,, Tehnica juri-
dica”. El a formulat 1nsési definitia tehnicii juridice, cu
toate ca intelegea prin aceasta doar tehnica legislativa.
De asemenea, a formulat numeroase reguli de Intocmire
a legilor, realizind si o clasificare a acestora (reguli de
simplificare calitativa si de simplificare cantitativa).

O alta personalitate a fost . Gény (1861-1959), care,
in lucrarea sa fundamentald ,,Science et technique en
droit prive positif”, analizeaza pentru prima data, adinc
si multilateral, raportul dintre stiinta si tehnica juridica,
facind o delimitare intre aceste categorii, pornind de la
cele doua concepte — ,,datul” si ,,construitul”. Respec-
tiv, tehnica juridica este perceputa de savant ca o creatie
artificiald, un rezultat al vointei oamenilor care cauta sa
transpuna ,,datul” in forma juridica, adica sa-1 constru-
iascd. De aceea, ,,construitul” reprezintd un rezultat al
vointei §i actiunii oamenilor, o creatie a acestora.
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Merita a fi mentionata si contributia lui J. Dabin
(1889-1971), considerat a fi unul dintre parintii tehni-
cii legislative, care face o distinctie clard intre ,,tehnica
juridica materiald”, care priveste fondul reglementarii,
si ,,tehnica juridica formala”, care se referd la utilizarea
procedeelor tehnice — logice, semantice, filologice chiar
—, destinate sa asigure o cit mai buna perceptie a coman-
damentului juridic in ordinea sociala.

Tehnica legislativii ca parte a tehnicii juridice. In
general, continutul notiunii de tehnica juridica ne apa-
re ca fiind deosebit de complex, el implica momentul
receptarii de catre legiuitor a comandamentului social,
aprecierea sa selectiva si elaborarea normei (tehnica
legislativd), dar cuprinde, de asemenea, si momentul
realizarii (al transpunerii in viatd) a normei de drept
construite de legiuitor (tehnica realizarii si interpretarii
dreptului).

Prin urmare, tehnica juridica cuprinde doud segmen-
te principale [5, p. 194]:

- un prim segment este acela al credrii dreptului,
care parcurge trei etape: initierea, elaborarea si adop-
tarea actului normativ. Acest segment este definit drept
tehnica legislativa;

- un al doilea segment este acela al aplicarii actelor
normative, respectiv al transpunerii In viata a normelor
juridice. Acest segment este definit drept tehnica reali-
zarii dreptului.

Uneori se confunda tehnica juridica cu tehnica le-
gislativa, printr-o reducere nejustificata a sferei primei
doar la procesul elaborarii normative. Dar, din cite se
poate observa, existd o distinctie clara intre aceste doua
categorii.

Sub aspect conceptual, tehnica legislativa este de-
finitd de catre F. Mrejeru ca fiind un ansamblu de me-
tode si procedee folosite in activitatea de elaborare a
proiectelor de legi si a altor proiecte de acte normative,
care ajutd la determinarea unor solutii legislative judi-
cios alese — potrivit cerintei sociale — si, deopotriva, la
modul de exprimare a acestora In texte corespunzator
redactate [9, p. 122].

N. Popa intelege prin ftehnica legislativa partea
constitutiva a tehnicii juridice care este alcatuitd dintr-
un complex de metode si procedee menite sd asigure
o forma corespunzatoare continutului (substantei) re-
glementarilor juridice. Ea priveste, strict, construirea
solutiilor normative de catre legiuitor, actiune ce se
prezintd ca o sinteza si un bilanf al experientelor do-
bindite 1n trecut de participantii la viata sociald, expe-
riente filtrate din perspectiva judecatilor de valoare a
legiuitorului [3, p. 226].

In opinia prof. I. Craiovan, tehnicd legislativd este
ansamblul principiilor, metodelor si procedurilor fo-
losite in procesul de elaborare a actelor normative [4,
p. 263].
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Astfel, vorbind despre tehnica legislativd, intr-un
limbaj simplificat intelegem trei momente importante:

- un sistem de cunostinte referitoare la modul de ela-
borare a actelor normative;

- un sistem de deprinderi practice de Intocmire a ac-
telor normative;

- un sistem de norme juridice care reglementeaza
procesul de elaborare a actelor normative.

In doctrina de specialitate din Romania, in loc de
»tehnica legislativa” este preferatd denumirea de ,,legis-
tica formala” (sintagma utilizata si in literatura occiden-
tald), pentru a se evita de la bun inceput orice echivoc.
Aceasta deoarece termenul de ,,tehnica legislativa” poa-
te avea citeva semnificatii. Dupa cum precizeaza V.D.
Zlatescu, a legifera este o stiintd, este in acelasi timp o
arta, dar este totodata si o tehnica [10, p. 13].

In acelasi timp, se face distinctie intre , legistica for-
mala” si ,,legistica materiala” (politica legislativa), care
are drept obiect conceperea scopurilor si mijloacelor
unei actiuni legislative, prin discernerea a ceea ce este
de dorit de ceea ce este posibil. Deci, legistica materi-
ala se refera la sistemul de actiune pe care 1l reprezinta
legislatia. Ea divizeaza procesul legislativ In mai multe
faze si furnizeaza recomandari metodice pentru a ameli-
ora eficacitatea legii [5, p. 28].

Larindul sau, legistica formala (sau tehnica legislati-
va) este arta de a face legi; ea reprezinta o parte a stiintei
legislative ce are drept obiect aplicarea optiunilor poli-
ticii legislative si constd nu numai in redactarea textului
de lege sau, mai general, in organizarea sa (prezentare
formala, plan, titluri, diviziuni etc.), dar si in alegerea si
coordonarea modurilor de enuntare a normei de drept si
a procedeelor tehnice de realizare [8, p. 32].

Alti cercetatori sustin 1nsa ca legistica formala nu se
confunda cu tehnica legislativa, deoarece ea se refera
atit la normele metodologice de redactare a actelor nor-
mative, cit si la regulile de procedura legislativa. Cu toa-
te acestea insd, legistica formala sau tehnica legislativa
nu poate fi tratatd doar ca un ansamblu de reguli cu ca-
racter metodologic, apte sa reglementeze doar aspectele
tehnice ale procesului de elaborare a actelor normative.
Aceasta deoarece adoptarea unei legi este supusa unei
duble conditionari: prima de ordin tehnic metodologic si
a doua de ordin politic. Cu alte cuvinte, adoptarea legii
este supusa nu numai regulilor de tehnica legislativa, ci
si normelor care fac obiectul procedurii legislative [11,
p. 6]. Din aceste considerente, se sustine ca legistica for-
mala constituie o ramura distincta de drept.

Tehnica legislativa ca ramurd de drept. Problema
tehnicii juridice si a metodologiei elaborarii normelor
juridice nu este numai o problema ce tine de stiinta ju-
ridica, ci, sub anumite aspecte, se transforma ea insasi
intr-o reglementare juridica, devine o obligatie juridica
pentru organele de stat, cind pregétesc, initiazd un act
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normativ (fiind reglementate nemijlocit in legi, Consti-
tutie). In acest sens, in perioada contemporani, in unele
tari au aparut asa-numitele metodologii de tehnica juri-
dica, aprobate de organele de stat, in care se reglemen-
teaza modul, formele, procedeele pe care le folosesc
acestea in elaborarea actelor normative [4, p. 264].

in unele state, astfel de metodologii au capitat pu-
tere de lege, spre exemplu: Legea privind actele nor-
mative, adoptata in Bulgaria (1973), Normele legisla-
tive din Polonia si Ungaria, Directivele privind proce-
dura preliminard in materie de legiferare din Elvetia
(1970), Ghidul canadian pentru redactarea legislativa
franceza (1980) etc.

Ridicarea la rangul de acte normative a unor astfel
de metodologii consacra un adevarat drept al elaborarii
dreptului si transforma tehnica legislativa intr-o adeva-
ratd ramura de drept de sine statatoare [10, p. 16].

Pornind de la faptul cad adoptarea legii este supusa
nu numai regulilor de tehnica legislativa, ci si norme-
lor ce fac obiectul procedurii legislative, se considera
ca legistica formala/tehnica legislativa are ca obiect
atit metodologia elaborarii actelor normative, cit §i re-
gulile procedurii legislative. Ambele categorii de nor-
me au caracter formal si respectarea lor este o conditie
sine qua non pentru a se trece de la ,,dat” la ,,construit”
in drept, de la interesul pentru aparitia unei reglemen-
tari juridice la un act normativ, apt sd producd efecte
juridice [11, p. 6].

Privita din acest unghi de vedere, legistica formala
este consideratd, in primul rind, o ramura distincta de
drept, si in al doilea rind, o stiinta juridica de sine stita-
toare. Concretizind, 1. Vida sustine ca legistica formala
este o ramura de drept de sine statitoare, deoarece este
formata dintr-un ansamblu de norme juridice care regle-
menteaza un grup omogen de relatii sociale pe baza unei
metode distincte de reglementare si a unor principii spe-
cifice. Astfel, cercetatorul atesta existenta unei categorii
distincte de norme juridice, care reglementeaza procesul
de creare a dreptului, procesul de elaborare a actelor nor-
mative, norme care nu fac obiectul unei ramuri de drept
(normele de tehnica legislativa), sau chiar daca fac parte
dintr-o astfel de ramura de drept (regulile de procedura
legislativa se considera ca apartin dreptului constitutio-
nal sau institutiei acestuia, cunoscute sub denumirea de
drept parlamentar), acest lucru nu Impiedicd gruparea
lor si intr-o alta ramura de drept, avind 1n vedere scopul
distinct al acestei apartenente [11, p. 7].

Generalizind, cercetdtorul conchide ca legistica
formald inglobeazd un set de norme juridice care nu
apartin niciunei alte ramuri de drept — normele tehnicii
legislative (care definesc partile constitutive ale actului
normativ, structura, forma si modul de sistematizare a
continutului acestuia, procedeele tehnice privind mo-
dificarea, completarea, abrogarea, publicarea si repu-
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blicarea actelor normative, precum si limbajul si stilul
actului normativ [8, p. 32]). Acestor norme juridice li se
adaugd normele care reglementeaza procedura legislati-
va. Apartenenta acestor norme la legistica formala este
determinata de strinsa lor legdturd cu normele tehnicii
legislative. Aceastd Ingeméanare a celor doud categorii
de norme juridice este impusa de scopul comun pe care
il urmaresc: adoptarea legii [11, p. 6].

O precizare in context este mai mult decit necesara.
Legistica formala este valabila in limitele marelui sis-
tem de drept romano-germanic. Numai in cadrul aces-
tuia legea scrisa si, in primul rind, Codurile reprezinta
principalul, daca nu chiar singurul izvor de drept de luat
in consideratie; cutuma, de exemplu, are in acest sistem
un loc cu totul minor. In alte mari sisteme de drept, in
care principalul izvor de drept este fie practica judiciara
(ca in common-law), fie anumite carti sacre (ca in drep-
tul musulman sau in alte mari sisteme religioase i tradi-
tionale), problema tehnicii legislative nu se mai pune.

Referindu-ne nemijlocit la situatia din Republica
Moldova, precizam ca aici, ca si in alte state, preocupa-
rea pentru problemele tehnicii juridice a dus la elabora-
rea de catre autoritatile publice a unor norme metodolo-
gice de tehnica legislativa, destinate statornicirii si ela-
borarii celor mai importante principii, reguli si procedee
care trebuie folosite in procesul de elaborare si aplicare
a dreptului.

Raportate la finalitatea lor, normele metodologice de
tehnica legislativa au ca scop orientarea si coordonarea,
intr-o conceptie unitara, a activitatii de pregétire si sis-
tematizare a proiectelor de acte normative, furnizind,
totodata, autoritdtilor elaboratoare un indrumar pentru
ca proiectele de acte normative intocmite sa Intruneasca
conditiile specifice reglementarilor juridice, atit sub as-
pectul eficientei sociale, cit si In ceea ce priveste corecta
lor exprimare in texte legale.

De lege lata, claborarea actelor normative este re-
glementatd prin urmatoarele acte: Constitutia Republi-
cii Moldova [12], Legea privind actele legislative [13],
Legea privind actele normative ale Guvernului si ale
altor autoritafi ale administratiei publice centrale si
locale [14], Legea pentru adoptarea Regulamentului
Parlamentului [15], Legea privind modul de publicare
si intrare in vigoare a actelor oficiale [16], Legea pri-
vind procedura publicarii si republicarii actelor norma-
tive §i a rectificarilor operate in ele [17], Legea privind
transparenta in procesul decizional [18], Hotarirea Gu-
vernului cu privire la armonizarea legislatiei Republicii
Moldova cu legislatia comunitara [19] etc.

Sintagma ,,norme de tehnicd legislativd” poate fi
atestatd in cuprinsul Legii privind actele normative ale
Guvernului si ale altor autoritati ale administratiei pu-
blice centrale si locale, n art. 6 al careia este stabilit:
»(1) Normele de tehnica legislativa asigura sistematiza-
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rea, unificarea si coordonarea actelor normative, carac-
terul adecvat al continutului si formei lor juridice. (2)
Normele de tehnica legislativa definesc partile consti-
tutive ale actului normativ, structura, forma si modul de
sistematizare a continutului acestuia, procedeele tehnice
privind modificarea, completarea, abrogarea, precum si
limbajul si stilul actului normativ”.

Obligativitatea acestor norme este reglementatd in
art. 7, potrivit caruia ,,normele de tehnica legislativa sint
obligatorii la elaborarea proiectelor de acte normative
ale Guvernului, ale altor autorititi ale administratiei
publice centrale, ale autoritatilor unitatilor teritoriale
autonome cu statut juridic special, precum si ale altor
autoritati ale administratiei publice locale”.

in ceea ce priveste Legea privind actele legislative,
in pofida faptului ca practic cuprinde in sine majorita-
tea normelor de tehnica legislativa, nu fixeaza expres
acest fapt. Doar 1n art. 5 alin. (2) pct. b) stipuleaza ca o
conditie generala obligatorie a actului legislativ ,,sa fie
intocmit conform tehnicii legislative si normelor limbii
literare”.

O anumita unificare a materiei se propune in pro-
iectul Legii privind actele normative [20], care in art. 1
alin. (1) prevede: ,,Prezenta lege stabileste categoriile si
ierarhia actelor normative, modul de initiere, elaborare,
avizare, expertizd, redactare, interpretare, intrare in vi-
goare si incetare a actiunii actelor normative, precum si
normele de tehnica legislativa utilizate in acest sens.”
In acelasi timp, Legea defineste ,.tehnica legislativa” ca
fiind totalitatea de norme, metode si procedee menite sa
asigure forma sistemica si coordonata a continutului re-
glementarilor juridice (art. 2).

Dincolo de particularitatile reglementarii juridice a
normelor de tehnica legislativa, este evident ca acestea
existd si sint obligatorii pentru procesul legislativ, res-
pectarea lor fiind conditia principala a calitatii si eficien-
tei actelor normative elaborate si adoptate de autoritatile
statului (moment sustinut de majoritatea cercetatorilor
[21, p. 711, [22, p. 193], [23, p. 46])).

Rolul tehnicii legislative si a juristului in procesul de
creare a dreptului. Regula de drept nu poate ajunge la o
forma tehnica satisfacatoare sau cel putin suficienta, decit
prin actiunea constienti a legiuitorului. In acelasi timp,
insa, trebuie prevenit exclusivismul metodologic; drep-
tul nu trebuie redus la o simpld punere in forma (dictata
de metode si reguli tehnice specifice) a ,,dat”-ului social.
El presupune, pe lingd maiestria legiuitorului, luarea in
considerare a influentei sistemului de valori, fiind intr-
un anume sens o rezultanta a acestui sistem. Pentru acest
motiv, arta de a formula legi este extrem de dificila si cere
nu numai o serioasa informare, ci si un sentiment de utili-
tate sociala si un fel de intuitie pe care nu le au decit putini
oameni. [storia a conservat asemenea exemple: Solon, le-
giuitor al Atenei, Lycurg — al Spartei [11, p. 7-8].
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In prezent, a legifera a devenit un element central
si definitoriu al activitatii statului, a devenit sinonim cu
a guverna. Legiuitorul isi alege procedeele tehnice de
legiferare, Insa el nu o poate face arbitrar. Sint anumite
principii care stau la baza actiunii de legiferare, princi-
pii deduse din reglementari constitutionale sau inscrise
ca atare in metodologii de tehnica legslativa, adoptate
de parlamente. Asemenea principii sint urmarite atit in
practica legislativa parlamentara, cit si In activitatea nor-
mativa a altor organe statale cu competente normative.

De aici decurge inevitabila necesitate de cunoastere
a tehnicii legislative. Aceasta deoarece ea este indispen-
sabild, mai intii In opera de elaborare a actelor norma-
tive, apoi tuturor juristilor chemati sa interpreteze si sa
aplice un anumit act normativ, intrucit acestia trebuie sa
foloseasca, In interpretare, cunostintele de tehnica legis-
lativa pentru a decodifica intentiile legiuitorului atunci
cind acesta a folosit procedee artificiale, metode de teh-
nica legislativa.

Elaborarea actelor normative presupune, pe de o par-
te, existenta unor specialisti juristi, care cunosc aceasta
metodologie, iar pe de alta parte presupune si implicarea
altor specialisti, din alte domenii, care studiaza relatiile
sociale pe care le reglementeaza actul normativ respec-
tiv.

In general, juristi specializati in redactarea unui act
normativ sint putini. Aceasta deoarece activitatea de re-
dactare a legilor necesitd competente juridice speciale,
bazate atit pe o excelentd intelegere a metodologiei le-
gislative, cit si pe o mare experientd in domeniul tehnicii
de redactare. Preocuparile de tehnicd legislativa reclama
o0 cunoagtere aproape perfecta a dreptului sau cel putin a
ramurii in care opereaza, dublata, desigur, cu o informa-
re cit mai completd asupra datelor culese in faza elabo-
rarii stiintifice. Ea este o Indeletnicire pentru juristii cu
multi ani de experienta pe tarimul dreptului.

Redactarea legilor reprezintd un domeniu speciali-
zat, dar un numar mare de juristi nu manifesta aptitu-
dinile necesare sau sint slab pregatiti din acest punct de
vedere, ceea ce se reflecta si in reglementéarile normative
pe care le Intocmesc si care, ulterior, se dovedesc a fi
confuze, contradictorii, greu aplicabile. In acelasi timp,
si teoreticieni in materie sint extrem de putini. Prin ur-
mare, daca se doreste ameliorarea calitatii modului de
elaborare si redactare a legilor, trebuie investit in spe-
cialisti care sa dispuna de aptitudinile necesare si sa fie
interesati de activitatea data.

Concluzie. Subliniem ca eficienta si calitatea acti-
vitatii de legiferare, mai bine zis a rezultatului acesteia
— actele normative, depinde substantial de existenta nor-
melor de tehnica legislativa si de abilitatea specialigtilor
chemati sa le aplice. Totodata, este necesara si o anumita
calitate a normelor de tehnica legislativa care, de altfel,
depinde tot de profesionalismul celor care le intocmesc.
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Acest moment ne determina sa recunoastem semnifica-
tia deosebita a tehnicii legislative nu doar ca un sistem
de norme juridice si o stiinta, dar si ca o disciplina ju-
ridicad indispensabila procesului de formare a viitorilor
juristi in institutiile de invatamint superior.
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IJTIOBAJIM3AIUA: BBI3OBbI J1JI51 OBLIECTBA

Hane:xna BOPTHHUK,
JOKTOp IOpUANYECKUX HAYK, JOLICHT,
3aBenyromui kKadeapoit aAMIHUCTPATUBHOTO ¥ HHPOPMAITHOHHOTO TIpaBa
Y4eOHO-HAYYHOTO WHCTUTYTA MpaBa U MCUX0JI0rur HarmoHatpHOTO YHUBEpCUTETA
«JIbBOBCKas TIOJIUTEXHUKAY

SUMMARY

The article is devoted opening of objective process of globalization which changes the modern world swiftly, more
insistent requiring from entire countries and everybody of search of the place in this vzaimouvyazannom and interdependent
world, to the search of strategy of the development in the third millennium. A process of globalization is the event of world
value and engulfs all spheres of human activity. In modern terms in the processes of globalizations in a that or other measure
practically entire countries are pulled in and that or other measure . Globalization of the world has objective character and
predefined foremost internationalization of all sides of life of countries and people, that makes progress quickly, what is
represented in that those or other lines or problems of community development are acquired by planetary scales.

Key words: process of globalization, conformity to law of globalization, internationalization of public life, international
copulas, tendencies of globalization, world association.

* %%

Crarbs TOCBAIICHA PACKPHITHIO 0OBEKTHBHOTO TpOIiecca MI00aau3alii, KOTopasi CTPEMUTENBFHO H3MEHSIET COBPEMEH-
HBI MHp, HACTOSITENbHEE TPEOys OT BCEX CTPAH M KAXKIOTO YEIIOBEKA MOUCKA CBOETO MECTa B 3TOM B3aHMOYBSI3aHHOM M
B3aMMO3aBUCUMOM MUPE, IMOUCKY CTPATCTHUU CBOCTO Pa3BUTHA B TPETHEM THICAYCIICTHH. HpOHCCC Fno6am/13au1/11/1 SIBJIISACTCA
COOBITHEM MHUPOBOTO 3HAYEHHSI M OXBAThIBACT BCE C(EpPhl YEIOBEUECKOM JIESITENbHOCTH. B COBpEMEHHBIX YCIOBHSX B MPO-
Hecchl Nodanu3anuii B TOi WM APYrod Mepe BTSHYTHI MPAKTHYECKH BCE CTPAaHbI M HApojbl Mupa. [ltobanuzanus Mupa
nMeeT OOBEKTHBHBIN XapaKkTep U MpeoIpeesieHa Ipesk e BCero MHTepHalNOHAIN3aue BCeX CTOPOH )KU3HU CTPaH U Ha-
POIIOB, UTO OBICTPO MPOTPECCUPYET, KaKasi OTOOPaKaETCs B TOM, UTO T€ WM APYTUE YEPThI WU MPOOJIEMBI 00IIIECTBEHHOTO
Pas3BUTHS MPHOOPETAOT TUIAHETAPHBIC MACIITAObL.

KunroueBble ciaoBa: mpoiecc niobaan3aini, 3aKOHOMEPHOCTh TI00aTU3aIiH, HHTCPHAIIMOHATH3AIHs O0IIeCTBCHHOM

KHU3HH, MEXIYHAPOIHBIC CBA3KH, TCH/ICHIINY TII00aTH3allii, MUPOBOE COODIIIECTBO

HOCTaHOBKa npoodaemsl. [ 106am13m — 3T0 pHH-
IWIT TIO/IX0/1a B TEOPUH M MOJHUTHKE 10 (POpMHU-
POBaHUsI, OpraHU3aIMH, PYHKIHOHUPOBAHHUS U Pa3BUTHS
MHUpa Kak LEJOCTHOW SKOHOMHYECKOH, COLUOKYIBTYp-
HOW M TMOJMTUYECKOH cymepcuctemsl. [T1o0anu3m 3Ha-
YHT, YTO COBPEMEHHOE YEJIOBEUECTBO PACCMaTpUBAETCS
HE KaK IPOCTas CyMMa, COBOKYITHOCTb OoJiee WiIi MeHee
OTZEJIEHHBIX CTpaH U HApOJAOB, a KaK OIHO 1eJI0e, IPHUH-
LUUIIHAIBHO HOBasg BCEMHUpHas, DIoOanbHas CHCTEMa,
BCE CTPYKTYpHBIE 3JIEMEHTHI KOTOPOH (CTpaHbl, HAPOIbI
U TOMY N0100HOE) HaXOHIATCSI B TECHOW B3aMMOCBSI3H U
B3aMMO3aBUCHMOCTH, YTO HEMPECTaHHO YIIIyOJSIOTCA.

AHanu3 ucciieoBaHus NpodJiemMbl. Pa3Hbie acrnek-
ThI TAKUX MOHATHH KaK «IIO0AN3AIMA», «III00ATU3MY,
«00aTUCTUKA» Ha MPOTSHKEHUU AJTUTEIBHOTO BpEMEHU
MCCe0Bal LETbIi PsiJi U3BECTHBIX 3apYOEKHBIX U OTe-
YECTBEHHBIX YUeHBIX. BeCOMBIi BKJIaJ B MCCIIEAOBAHUE
atoro (henomena BHecnu: K. Scnepc, A. Tolinou, P. Po-
oeptcon, ®@. Kaccuau, A. T'anpunHCHKUH U Ap.

Hesb cTarbu 3aKiI0YaeTCsl B UCCIEIOBAaHHU IIIO-
Oanu3alny Kak KOMIUIEKCHOTO T'€ONOJUTHYECKOro, Te-
09KOHOMHYECKOTO, T€OKYJIBTYPHOIO SIBICHUs, KOTOpOE
OLYTUMO BIIUSIET HAa BCE CTOPOHBI JKU3HEIESTEIbHOCTH
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JONIEN M XapakTepU3yeTcsl CONMMKEHNEM Pa3HBIX CTpaH,
HaIM ¥ HApOOB, HANPABICHHOCTHIO HAa CO3JaHUE 00-
IIEer0 3KOHOMHYECKOTO TIOJsA, MH()OPMAIMOHHOTO MpPO-
CTpaHCTBa U TOMY MOA00HOE.

HN3noxkeHne ocHOBHOrO mMarepuajia. B xonne XX-
Havyasie XXI cT. Tema nto0aiM3aliuy BhIILIA HAa TIEPBBIN
T1aH OOIECTBEHHOTO CO3HAHWs. |Jobanm3aius BeICTY-
MaeT B KauyecTBe OOBEKTHMBHOW 3aKOHOMEPHOCTH pas-
BUTHS BCErO YeIOBeYeCTBa, (POPMUPOBAHHUS B OyAyIeM
€IMHCTBEHHOTO B3aMMOYBSI3aHHOTO MHPOBOTO cO0OIIIe-
ctBa. Eme B 1949 1. Hemenkuii ¢punocod K. Scnepc BbI-
JIBUHYJ HJCIO O «II00ATBHOM €IUHCTBEY», «CIUHCTBCH-
HOM YEeJIOBEYECTBE», «CIUHCTBEHHOW CYIb0E HAPOIIOBY,
«COTBOPEHUSI IIEJIOCTHOTO TUIAHETAPHOTO MHpA JIFONEH».
ToBopst 0 HEeMUHYEMOM TI00ATEHOM €TUHCTBE MHpPa, OH
yKas3all Ha JiBa IMyTH OyIyIIero pa3BUTHS OOIIECTBa: C
OITHOW CTOPOHBI, BCErIa OyIeT NeicTBOBATh CTPEMIICHUE
BJIACTH, KOTOpAsi CTABUT IEJIbIO CO3[aHNE MHUPOBON MM-
TIEPUH, a U3 IPYTOr0 — CTPEMIICHHE MUPA K TAKOMY MHPO-
3/IaHUIO, B KOTOPOM KHM3Hb JIHONIEi OyzieT cBOOOMHON OT
crpaxa. MupoBasi UMITEpHST COJEPKUTCS €AMHCTBEHHON
BJIACTHIO, KOTOpasl MOMYMHSET cebe BCeX M3 KAKOTO-TO
OJTHOTO IIEHTpPA Yepe3 HACHITUE, 2 MUPOBOM MOPSIOK — 3TO
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€MHCTBO O3 eIMHCTBEHHOMN BJIACTH, €AMHCTBO OOIIEro
COIJIACHSI, COMAAPHON OTBETCTBEHHOCTH 3a CyIbOy ue-
noBedecTBa [1, ¢. 245-246]. A. ToitHOM yTBepKaal, 4To
B XX Beke Hayajiach 00IIass MEPOBasi HCTOPHS, KOTOpas
KOCHYJIaCh HE TOIIEKO OCHOBBI OOIIIECTBEHHOTO CTPOS, HO
¥ OCHOBHBIX T€H/ICHIINH MUPOBBIX COIMATBHBIX TPOIIEC-
coB. XapakTepu3ys HOBbI MUPOTIOPSI0K, TOHHOM B KHH-
re «VccnemoBanust HICTOPUIY TIHCAT: «UHITYCTPHAIIbHAS
CHCTEeMa Hadajia Pe3K0 HapallliBaTh CBOIO aKTUBHOCTb,
TakK YTO pa3Max ee JAeATeIbHOCTH MPHOOPEN II00ATbHBIN
XapakTep.

[Ipomtecc miobamm3anuu SBISIETCS COOBITHEM MHPO-
BOIO 3HAYCHHsI U OXBATBHIBACT BCE C(ephl UeTOBEUESCKON
JIESITENTFHOCTH. B COBpEMEHHBIX YCIOBHUSX B TPOIECCHI
obanu3anuii B TOW WK JPYTrod Mepe BTSHYTHI PaKTH-
YECKHU BCE CTPAHBI K HAPOIBI MHPA.

Wnes tmobanu3anuy BHEpBbIE MOSBUIACH B MAJIOW3-
BECTHBIX (DPAHITy3CKMX W aMEPUKAHCKHX IyOIMKAITHIX
60-x ronoB XX Beka. [ToHsaTne «mmo0anu3anus BOILIO
B Hay4dHOE oOparienne B 70-X rogax mpomuioro Bexka. Ero
CBSI3BIBAIOT C HOBBIM ITAIIOM [MBWIJIM3AIIMOHHOTO Pa3BU-
THS1, C 0COOEHHOCTSIMH YTBEPKICHHSI TOCTUHAYCTPUAITh-
HOTO TMPOMU3BOACTBA U (HOPMHPOBAHHS HAa 3TOW OCHOBE
HOBOTO ME&XIYHApOIHOIO pazaeneHus tpyaa [2, c. 209].
B coBpeMEHHOM NMOHMMaHHMU TEPMHUH «ITIOOATH3ALMSDY
nosiBricst B cepeaunae 80-x romoB XX Beka. [losiBnenne
ATOTO CpOKa CBA3BIBAIOT ¢ UMeHeM T. JleBuTTa, KOTOPHIA
BBEJI €ro B CTarhe, KoTopas Oblia omyOnukoBaHa B «Iap-
Bapx Om3Hec peBio» B 1983 1., a pacnpocTpaneHune OH
noJy4mi1 Omarofapsi amepukaHckoMmy couuonory P. Po-
OepTcony, koTophii B 1985 1. gan onpeneneHue NOHSITHIO
«rmobammzanus» [3, c. 199].

B 3apy0OexHOil M OTEUEeCTBEHHON HayKe HET EIMH-
CTBEHHOM TOYKHM 3pEHHS OTHOCHTENBHO CYIIHOCTH
mpoliecca NodalIn3alyy, a TakKe TaKuX MOHATHH, Kak
«mmofanu3anusy, «rodamusmMy, «riobdamuctukay. Cy-
LIECTBYET HECKOJIBKO JECATKOB Pa3HbIX, B TOM YHCIE U
B3aMMOUCKIIIOYAIOIINX, OMNpEAeTIeHN mIo0anu3aluy,
KOTOpasi OTOOpakaeT CIOKHOCTb U HEOJAHO3HAYHOCTh
3TOTO SIBIIEHUA. PacCMOTpUM HEKOTOPBIE U3 HUX.

P. PobeprcoH paccmarpuBaeT IIOOAIM3AIUI0 KAk
HCTOPUYECKUI TPOLIECC YCUJICHUS KOHTAKTOB MEXIY
pa3sHBIMH YacTSIMU CBETa, KOTOPBIM MPUBOAUT K POCTY
0ZIHOOOpa3usl B )KU3HU HAPOIOB IUIAHEThl. AHIIMACKUMA
yuensblii J1. I'eng ormedaer, uto mobanu3anus npeaycma-
TPUBAET TO, YTO MOJUTHUECKAs, SKOHOMHYECKAs U COLH-
aJibHas IESITeIbHOCTh CTAHOBUTCS] BCEMUPHOM 332 CBOUMHU
MOCTIEICTBUSAMH.

«Imobanuzanusa, — nuimer B.M. JlykameBud, — 310
OOBEKTHBHBIN COLMAJIBbHBIA MPOLECC, CONEPKAHUEM KO-
TOPOTO SBJISIETCSl YCUIICHHE B3aUMOCBS3€ M B3auMo3a-
BUCHUMOCTH HAIlMOHAJIbHBIX SKOHOMHMK, HAIIMOHAJBHBIX
MOJIMTUYECKUX M COLUAIBHBIX CHCTEM, HAIlMOHAJBHBIX
KYJBTYD, @ TAK)KE B3aUMOZECHCTBHE YeI0BeKa C OKPYKaro-
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uieii cpenoii. B ocHoBe mo0anu3anuu JeKUT pa3BUTHE
MHUPOBBIX PBIHKOB TOBApOB, YCIYI, TpyAad, KamuTauia»
[4, c. 13].

V. bek cumTaert, 4To «rmodanu3alys UMeeT B BUILY
MPOLECCHI, B KOTOPHIX HAIIHOHAIbHBIE TOCYAAPCTBA M KX
CYBEPEHHTET BIUICTAIOTCS B MMAyTUHY TPaHCHAIIMOHAIb-
HBIX ()aKTOPOB M OAYMHSIOTCS MX BIACTHBIM BO3MOX-
HOCTSAM, UX OPUEHTAIlUN U UACHTUIHOCTHY [5, . 26].

[Ton mponieccom robanu3anuy caeayeT MOHNMATh,
— ormeuaer @. X. Kaccuan, — obmue nmpobiaemMsl, Ko-
TOpBIE 33/IEBAIOT KaK MUP B LIEJIOM, TaK U MOCIEICTBUS
HWHTCTPALMOHHBIX MPOLUECCOB B BUJAC CTAHOBJICHUSA
€IMHCTBEHHOTO MHPOBOTO PBIHKA, CBOOOIHOE JIBHIKE-
HUE TOBAPOB W KaluTaja, a TaKkkKe paclpoCcTpaHeHue
uHpopmanuu [6, c. 76].

O. M. UymakoB IpencTaBisieT «IIO0ANM3AIMI0 KaK
MpoIleCC YHUBEPCAIN3allMK, CTAHOBJICHUS E€IUHCTBEH-
HBIX Ul BCEW IUIAHETHI 3eMIIsl CTPYKTYp, CBA3EH U OT-
HOIIIEHMH B pasHbIX cepax 00IEeCTBEHHOM KU3HH. [I10-
63HH33HI/IH XapaKTepU3yeTCsa €ANMHCTBEHHBIM MUPOBLIM
XO3SICTBOM, OOIIEl SKOHOMHYECKOM B3aHMOCBS3bIO,
100a7IbHBIMHA KOMMYHUKausamMm» [7, c. 70].

A. 5. EnpsiHOB ompenenseT mio0aau3aluio Kak -
BepCH(DMKALIIN, pACIIUPEHHs U yITyOlIeHus Bcel cucTe-
Mbl TPaHCHAITMOHAJIbHBIX XO3SIMCTBEHHBIX U KYJIBTYPHBIX
CBsI3€ii, KOTOPBIE MPEJOCTABIIOT UM OOIIETIaHeTapHO-
ro, o0akHOTO N3MepeHus (8, c. 4].

CoBpemeHHast mobanuzaius, nompdepkusaer B. JIL
WHozemuieB, 3TO mpoliecc MpeBpaimieHnss T00aTbHBIX
COITMATTbHO-9KOHOMHYECKHIX CHCTEM, KOTOpBIE YXe JO-
CTHIVIM BBICOKOM CTEIICHM B3anMMO3aBHMCUMOCTHU, B €IHU-
HYIO MHPOBYIO CUCTEMY, KOTOPasi pa3BUBaeTCS Ha OCHOBE
OTHOCHUTEIBHO YHH(UIMPOBAHHBIX 3aKOHOMEPHOCTEH
[9, c. 159.].

Henbss He comacuTbesi ¢ ompeeNieHHeM To0aitu-
3arun, kotopoe aaet JI. C. BopoObesa. [1lo ee MHeHH!O,
«r100aIM3aIus — 3TO 3TaIl Pa3BUTHS COIIMATIBHON peallb-
HOCTH, KOTOpasi Hayaiach B KOHIIE XX BeKa M XapakTe-
pH3yeTcs BO3HHKHOBEHHEM HOBBIX CTPYKTYp OOLIEMH-
poBoro macmraba (9KOHOMHYECKOTO, IMOJIMTHISCKOTO,
UH()OPMAIIMOHHOTO, CBSI3M M TPAHCIOPTY M TOMY IIO-
JOOHOE), KOTOPBIE OIpPEACIAIOT BO3HHUKHOBEHHE COOT-
BETCTBYIOIIMX (PYHKIIMOHAIBHBIX OTHOIICHUH MEXIy
Ppa3sHbIMU COIIMAJIBHBIMU CHUCTEMaMHU (MC)K,Z[yHapO}:[HBIe
OpTaHHU3alluH, TOCYIapCTBa U TOMY MOJ00HOE) U OT/IEIb-
HbIMU JTIOIEME [ 10, . 203].

PasHas TpakTOBKa MOHATHS «IIIOOATU3AINS) TPEIO-
IpeesieHa MacIITaOHOCTRIO 3TOro (PeHOMEHA U TeM 00-
CTOSITEIILCTBOM, YTO PsiJl UCCIIEAOBATENEH OMPENeNsoT
TpoIiecc mo0aN3alru ¢ UCTIOJIh30BAaHUEM Pa3HBIX Me-
TOLOJIOTUUECKUX IOAXONOB. IIoHsTHE «Iodanu3anys)
TECHO CBs3aHO C INOHATHUAMU ((FJ'[O6EU'[I/I3M>) u «F_HO6aJ'H/I—
CTHKa». MHOTHE UCCIIEIOBATEIH B IOHATHE «IT100aTH3M)
BKJIAIbIBAIOT TO K€ COACPIKAHUE, YTO U B ITOHATHE «IJIO-
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Oanm3arysny, 9acTO pacCMaTPHBAIOT UX KaK CHHOHHMBL
Cy1leCTBYIOT U IPYTUE TOUKU 3PEHUSL, KOTOPbIE BHIXOAAT
C TOTO, YTO TIIOOAII3AIHA BEICTYTIAET KaK 00IIIast Teopus
mrobamu3ma. Hexotopble aBTOpHI mof mioOanm3anuei
MOHMMAFOT CUCTEMY Ui, KOTOpbIe 0TOOpakaroT 0ObEK-
TUBHBIE MIPOLIECCHI I00anu3auru. BriepBbie KOHLENIINIO
nro0ai3Ma N30, KaK MPUHSITO CYATATh, 3. Brke3nH-
ckuii B 1968 1.

«I'mobammsMm, — ¢ Touku 3peHust B. M. JlykameBuya,
— 3T0 oOlLeIUIaHeTapHas PeanbHOCTh, €IMHOE YKOHOMHU-
YECKOE€ U COLMOKYJBTYPHOE MPOCTPAHCTBO HAa OCHOBE
B3aUMOCBS3€H U B3aMMO3aBHCUMOCTH CTPaH U HapoOOB,
YBEIHYCHHEM O0BEMOB U YCKOPEHHEM TEMIIOB OOMEHA
TOBapaMH U yCIyramu, MeXIyHapOIHOIO MepeMeIleH s
KaIUTaJIoB U paboyell CUITBI, B3aHMOIIPOHUKHOBEHHUS 1Ty~
XOBHBIX LIMBUWJIM3ALMOHHBIX LIEHHOCTEH, KOTOpble (op-
mupytotcs» [11, c. 14].

O. M. UymakoB oOpaiiaeT BHUMaHUE Ha JApyroiu
aCIeKT MOHATUS «n1ol0anu3M». OH MOAYEPKUBAET, YTO
m100aJIM3M — 3TO ABJIEHHE, KOTOPOE XapaKTepHu3yeT ILie-
JIOCTHOCTb MHUPA, a TAKXKe MUPOBO33pPEHUECKas YCTaHOB-
Ka, TUI CO3HAHMSA, CTIOCO0 BUIIEHbS MUPA, KOTa 1o0asb-
Hasi KOMIIOHEHTa CTaHOBUTCS TOMUHMpYIoeH [7, c. 71].

B Hogoii ¢umocodckoil AHIMKIONSINN I00ATN3M
ompenensiercs Kak «MEeXIUCLUIUTMHAPHOE MCCIIeN0Ba-
HHUE HOBBIX YCJIOBHIA ABOJIIOLUY XKHU3HU Ha IUIaHEeTe, CBA-
3aHHBIX C OOLIMMH TEHAEHLUMSAMH Pa3BUTHS LMBUIM3A-
LUK, TEMH NPOTUBOPEUYUSIMHU [IOOABHOTO MacuiTada, B
KauecTBe CyOBbEKTa KOTOPBIX BBICTYIAET YEJIOBEUECTBO B
LEJIOM M MPHUPOJA, a TAKKE MCCIIEI0BaHUE I100aIbHBIX
npoGiieM (Yrpossl siiepHON BOMHBL, TOHKH BOOPY>KEHHH,
paspbiBa B YPOBHSIX Pa3BUTHs Pa3HBIX PErMOHOB M Ha-
PONOB MHpa, SKOJIOTUUECKOM, SHEPreTUIEeCKOr, MpoIo-
BOJIGCTBEHHOW KpHU3, IEMOTPa(UIECKOTrO B3phIBa H TOMY
MoA0OHOE); COBOKYITHOCTh IOMUTUYECKHUX CTPaTeru,
CBSI3aHHBIX C OpraHM3alMedl M KOOpAMHAIMEH yCWINi
BCETO YeJIOBEUECTBA Ha MPeayIPEekICHIE ero CaMOyHHU-
yroxenus» [12, c. 533].

B omnuume ot mobanu3ma nio0aMcTUKa — 3TO MEXK-
JTUCLUIUTMHAPHAS OTpacib HAy4yHOTO 3HAHHS, KOTOpPOE
oOpazyetcst Ha cThIke (UI0COPUHU, €CTECTBEHHBIX, TEX-
HUYECKUX M TYMAaHUTApHBIX HAayK, a TaKke COBOKYII-
HOCTh TPaKTHYECKHX JAeHCTBUH(IIPaBUTEIHCTBEHHBIX
pELLeHUH, MOJUTUYECKUX AKIUMi, OOIIECTBEHHBIX IBH-
>KeHUH U TOMY NMOJ00HOE), OpPUEHTUPOBAHHBIX HA aHAIIU3
U pELIeHHE MPOTUBOPEUUI OOIIEUEIOBEUECKOrO Xapak-
Tepa[7,c. 31].

Kak camocrodTensHOe HaydHOE HalpaBieHHE IJIO-
Ganmuctuka Hadana (GopMHUpoBaThCs B KoHLE 60-X rogoB
XX cr. B coBpeMeHHOHI MOOATMCTUKE BBIAEISIOT TPU
TPYIIBI IOOABHBIX MPoOIeM: IpoOIeMbl MEeXIocynap-
CTBEHHBIX OTHOLICHUH, SKOJIOTHYECKHE U ieMorpaduye-
ckue npobiemsl. B. M. JlykaiieBuu paccMarpuBaeT 1io-
0anMCcTUKy Kak HayKy O Tiio0aln3Me U o0aIn3aiuio, U
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UX collepKaHue, TEHIEHIIUH Pa3BUTHUS U IMOCIEICTBUS,
C MPOTHO3MPOBAHKUEM OYAyILEro 4eioBedecTBa, OTAEIb-
HBIX PETHOHOB U CTpaH [4, c. 13].

B ¢unocodckoit, npaBoBol U COLMOIOTHYECKON
TUTEpaType MOHITUS «IIO0ANU3aAIMS» U «UHTEPHAIINO-
HaJIM3alMsa» B3aUMOYBSI3BIBAIOT U JaXKE OTOXKIECTBIIS-
0T, YHOTpeOIAI0T Kak CHHOHUMEI. [Tlo0anu3amnms Mupa
uMeeT OOBEKTUBHBIN XapaKkTep U MpeJonpeneieHa mpe-
JKJIe BCETO0 MHTEPHALMOHAIM3AIMEN BCEX CTOPOH KHU3HU
CTpaH 1 HaponoB. M Ha000poT, ycrex Nnpu perieHu: Ipo-
671eM BCero ueoBeYEeCTBA BCE OOMIbIIE 3aBUCHUT OT HOJIO-
JKeHHUS B KaXJIOH CTpaHe, OT aKTUBHOCTH M COIVIACOBaH-
HOCTH JACUCTBUI KaXKJOM U BCEX CTPaH, HAPOAOB MUpA.

W3BectHsblii yuenslii B. JI. Ho3eMueB paccMaTpuBa-
eT M100aIM3aluI0 KaK OOBIYHBIHN ATall HHTEPHAIIMOHAIH-
3allii OOIIECTBEHHOH XHM3HHU, OTOMY BECh HCTOpUYE-
CKMI TIpoIIecC CTaHOBIIEHHS COIMAIBHOTO COOOIIeCTBA
YeJI0BEUECTBA — 3TO MPOoLecC IIO0ATH3AIIH, B KOTOPOM
BBIICJISIOTCS ee 3Tansl [9, ¢. 159].

B. M. JlykameBud omnpenenser «mio0aqu3amnno Kak
OypHBII POCT MEXTYHAPOAHBIX PHIHKOB, HHTEPHAIIMOHA-
JU3ALHUI0 XO35MCTBA, KOTJIa MPOUCXOIUT U3MEHEHUE MH-
POBBIX SKOHOMHUUYECKUX HAIIMOHAILHBIX TPaHHUIl, (hopmu-
POBaHMS MUPOBOM DKOHOMHUKH, IPUBEACHUSI HAIIMOHAIIb-
HBIX HOPDM ¥ MEXaHH3MOB B COOTBETCTBHE C HOpMaMH
HepeNoBbIX cTpan» [4, c. 15].

E. I'. KoueToB cunTaert, 4To «MHTEPHALMOHATU3AIMS
BCe OOJIBINEe U OOJIBIE CPECCOBBIBACT MUPOBYIO XO3STH-
CTBEHHYIO JKH3Hb, BCEMHPHOE XO3SHWCTBO CTAHOBUTCS
komnakTHee. OCOOEHHO 3aMETHBIM 3TO CTaJIo Ha pyOeke
70-80-x roAOB MPOIUIOTO BEKa, KOrAa TEMITbl MHTEpPHA-
[IUOHATU3AIMN TIPOU3BOJICTBA YCKOPWIIMCH TI0J] BO3ZCH-
CTBUEM HM3MEHEHUI, KOTOPbIE KOCHYJINCh MHUPOBOM 3KO-
Homukm» [13, c. 113].

3HauuTEIbHOE pa3BUTHE B COBpPEMEHHOH
¢unocodcko-npaBoBoi nuTEparype IpHoOpena wumies,
YTO IM00ATM3als BBICTYACT KaYeCTBEHHO B KayeCcTBE
HOBOWM CTYIEHBKM WJIM dTala WHTCPHAIMOHAIM3AINN
Bcex cep obuecTBeHHOU )u3HU. M. B. 3amiaaun moxn
nobanu3anyeld TOHUMaeT HOBBIA 3Tall MHUPOBOTO pas-
BUTHSA, KOTOPBI XapaKTepHU3yeTCsl PE3KHM YCKOPEHHUEM
TEMIIOB WHTEPHAIIMOHATIM3AUN YKOHOMUYECKOH, COIIH-
aJbHOM, TIOMUTUYECKON U TyXOBHOM Xu3HHU |14, c. 3-4].
Oty mbicib pazaenseT u A. I1. Byrenxo. 1o ero muenuto,
nIo0anu3aysi — «3TO TakOoH ypOBEHb MHTEPHAIIMOHANH-
3alUd OOIECTBEHHOTO MPOU3BOJCTBA, KOTNA TIIaBHBIM
HCTOYHHUKOM OOIIECTBEHHOTO OOTrarcTBa CTAHOBUTCS YKE
HE TPY/ B CBOESH HENOCPEACTBEHHOM (hopMe, a HayKa KaKk
HEMOCPEACTBEHHAs! IPOU3BOICTBEHHAs cuta» [15, c. 6].

CyIecTBYIOT U JIPYTHE TOYKH 3pPEHUS, KOTOPHIC Ka-
CarOTCSI BOIIPOC B3aMMOCBS3U IIPOLIECCOB TIO0ATN3AINI
Y MHTepHanMoHanu3anuu. B gactHoctH, A. 5. EnpsnoB
BBIXOJIUT M3 TIOHUMaHUsI TOro (pakTa, 4To rio0aIm3aus
HE MEHSCT W HE OTMEHSCT WHTCPHAIMOHAIM3AINIO, a
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MIPOMCXOAUT OAHOBPEMEHHO C HEM, IPUYMHOXas KaHAJIbI,
(OpMBI M CpeACTBa XO3HCTBEHHOHN U KYJIBTYPHO!N HHTE-
rpalyu CTPaH, KOTOPbIE OTHOCATCS K Pa3HbIM LIMBUJIM3A-
LIMOHHBIM YPOBHSIM W HAXOJATCS HA Pa3HBIX CTYMEHBKAaX
00IIIECTBEHHO-3KOHOMHUYECKOH 3pernocT [8, c. 4].

[o Hamemy MHEHHIO, TOHATHS ITI00ANN3AINH M HH-
TEPHAIIMOHAIN3ALNH TECHO CBSI3aHBI MKy co00it. [mo-
Oanmuzarusi SIBISIETCS. HauBBICIIEH cramueit (popmoii),
KaueCTBEHHO HOBBIM 3TAllOM Pa3BUTHUS MpoIecca HHTEP-
HaIMOHAIM3AINH Beex cep )KU3HU 00IIecTBa.

Ha ceropnsimamii neHs BOmpoc 0 Havasie mporecca
DI00aNM3aIiK 0CTaeTCs AUCKYCCHOHHBIM, Ha HETO B JIH-
Teparype HeT OJHO3HAYHOro orBeTa. OJHU yueHbIE CBA-
3BIBAIOT 3TO HAYAJIO C AIOXOH OOJIBIINX TeorpapuuecKix
OTKpBITUH U JalbHEUIIEH KOJIOHM3alMEH, Apyrue — C
HA4yalloM WHIYCTPHAIM3AINHU, PACIPOCTPAHEHHUSM PBbI-
HOYHBIX OTHOILEHMH, 3anaHON KyJIBTYpPbl, JEMOKPATHU
U TOCYIAapCTBEHHOCTH, TPEThH CBSI3BIBAIOT «BOJIHBI IJIO-
Oanu3auum) ¢ SKCIaHCUe MUPOBBIX PEJIUTHiA, a HEKOTO-
pble u3 ypbanuzauuu u udopmatuzanuu [16, c. 2].

BonbmmHCTBO MCciaenoBareneii CUuTaloT, 4To Ti1oda-
JU3aIMs He SBISICTCS YEPTOM HAIIEr0 BPEMEHH, ee Ha-
4ayno OTHOCUTCSA K XV CT., KOrJa HA9aJIOCh PEBpAICHHE
«MUPa eBPOIEHCKUX SKOHOMHK)» B MUPOBYIO XO3SHCTBEH-
Hyto cucteMy. B. M. JlykameBud BBIACTSAET CICAYIOIINE
TIEPUOBI B TIPOLIECCE PA3BUTHS [IOOATHU3AINH:

1) BoNIHA KOJIOHM3ALIMM MHOTHX HE3aMa IHbIX KYJIBTYP,
HaunHas co Bropoi nonoBuHkbl X VII B. DTOT OBLT TIEPHONT
MEPBUYHOTO HarpOMOXIEHHS KalHTajda U CTAHOBJIEHUS
KaIUTaIUCTHYECKOH CHCTEMBI;

2) Bropoii mepuon — koHer, XIX-nepBasi MoJOBUHA
XX cT. — CcBsi3aH C AMOXOW MMITEpHUaI3Ma: BBIBO30M Ka-
nuTana, Kak (PMHAHCOBOTO, TaK W YeJIOBEYECKOTO, pac-
NIPEAEICHUEM MHPOBBIX PBIHKOB, TEPPUTOPUAIEHBIM
pa3oenoM MHpa, TOCIOACTBOM MOHOIIONHN M (puHaHCO-
BOH OJIUTApXUH;

3) Tpetuii nepuoa nodaIn3aluyu HAYMHAETCS € cepe-
JuHbl 10 80-x rogoB XX CT., U MPOUCXOIUT B YCIOBUAX
MIPOTUBOCTOSHUS JIByX MHUPOBBIX CUCTEM: KallUTAIUCTH-
YECKOW M COLMAIMCTUIECKOM; COBPEMEHHBIH MEPHOJ Ha-
qajcs Ha pyOexxe BekoB. Ero comeprkanune omnpenensercs
JIByMs IIOOAITBHBIMU (DAaKTOpaMU: KPaxoM MHPOBOU CO-
LIUATUCTUYECKON CUCTEMBI U KPU3UCOM TOOANBbHOU Ka-
MUTATUCTHYECKON CUCTEMBI [4, c. 248-249].

M. A. YemxoB 0OOCHOBBIBACT TPH HCTOPHUUCCKHX
CTaUU II00ATN3aLAN:

1) cragus JOKANTEHO-PETHOHABHOW DIOOATH3aUH
(31m0xa 0ceBOro BpeMeHH);

2) cTaguio MHUPOBOHM IOOATBHOCTH, KOTOpask BENET
CBOE CyIecTBoBaHMe 0T X VI CT. ¥ CTaHOBUTCSI HEOOOPOT-
Hol 10 koHNa XIX u mocTuraeT nmuka 10 KoHma XX CT.;

3) craauio TUIAaHETApHOW WM OOIIEYeIOBEYeCKOM
DI00aTBHOCTH, KOTOpast (POPMHUPYETCs BO BpeMst HHPOP-
MAaIMOHHO PEBOIOLNH, TPHOOpETast BCEOOIIHOCTD U 32
1yOWHOM, 1 3a MaciuTadbom [7, c. 349].
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BruiBoabl. IlonpiToKMBast U3JI0KEHHOE, MOKEM KOH-
CTaTHpOBaTh, YTO Ha Hayasio XXI Beka B mpouecce mio-
Oanu3anyy B TOW WM OPYTOW CTENEHU OBLIO BTSHYTO
MPAKTUUECKU BCE YENIOBeYecTBO. |100anmu3amus BbICTY-
MaeT B Ka4eCTBe 0OBEKTUBHON 3aKOHOMEPHOCTH, KOTOpast
OXBAaTBIBAET BCE C(Ephl KU3HU OOIIECTBA: SKOHOMHUKY,
MIOJNUTHKY, KYJIBTYPY, MOPaJIb W TOMY HOIOOHOE U OCHO-
BBIBACTCS Ha TIIO0ATM3allMd MHUPOBOI SKOHOMUKH, pa3-
BUTHSI TPOU3BOACTBEHHBIX CHJI, HAy4YHO-TEXHUYECKON
peBomouun 1 uHMopMaTH3auuu. [Tobanu3anus sBis-
€TCs CJIO)KHBIM U BHYTPCHHE IMPOTUBOPCUYNBBIM IIPOLICC-
coM. B To xe BpeMms mporiecchl miodau3aui 3a0CTpsi-
0T CYIIECTBYIOIINE W MOPOXKIAIOT HOBBIE MPOOIEMBI U
MIPOTUBOPEYHS, IPUBOAT K HETATUBHBIM IOCIIEACTBHUSIM.
EnvHCTBEeHHBI NpaBWIBHBII OTBET 4YelOBEYECTBAa Ha
yrpo3y mwiobaau3aluy — 3T0 MUPOBasi MHTErpauus u co-
JUIAPHOCTH, EAWHCTBO MUpA, TII00AIbHAS JIEMOKpATHs U
CTIPaBEINBOCTb.
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IMPABOITPUMEHUTEJBHBIE KOJJIM3NU
AHTUKOPYIIIIMOHHOT' O 3AKOHOJATEJIBCTBA YKPAUHBI

Eaena BYCOJI,
KaHJUJaT OPUINYECKUX HayK, CTApIIUN HAy4YHbII COTPYAHUK,
CTapIUINi HAay4YHbIH coTpymHUK Ciry>KObI HH(POPMAITMOHHO-aHATUTUIECKOTO 00ECIIEYeHNsT OPTaHOB TOCYaap-
CTBEHHOW BiacTH, HanmoHanpHas akafeMust HayK YKpauHbl

SUMMARY

This article reviews problematic issues in application of Ukrainian Law «About basics of prevention and countering
corrupt practices». On the basis of this Law and adapted normative-legal acts, a number of contradictions, inconsistencies
and legal norm collisions in the field of corruption were detected. It was proven that some crucial provisions of this Law
need to be elucidated by the correspondent competent structures. Is is also necessary to improve active legal document in the
field of corruption. Some specific suggestion concerning alterations to particular legal norms were made. Concluded, that a
necessary provision for legislative enactments efficiency is higt culture level of regulatory development subjects.

Key words: corruption, Ukrainian Law, normative-legal acts, legal norm collisions.

% % %

B crarbe paccMOTpeHbI IpoOIeMHbIE BOIIPOCH NpUMeHeHus1 3akoHa YkpauHbl «O0 OCHOBaX MpeAyNnpexaeHus U Ipo-
TUBOAEHCTBUS KOppyimny. Ha ocHoBe aHanmu3a 3aKoHa U aJanTHPOBAaHHBIX K HEMY HOPMaTUBHO-IIPABOBBIX aKTOB BBISIB-
JICHBI TIPOTHBOPEYHSI, HECOOTBETCTBUSI U KOJUIM3MU HOPM IIpaBa B cepe koppymnimu. JlokaszaHo, 4TO HEKOTOPbIE KIFOYEBbIC
TIOJIOXKEHUS 3aKOHA HYKJAIOTCsl B Pa3bsCHEHUSIX COOTBETCTBYIOIIMX KOMIIETEHTHBIX CTPYKTyp. Heobxoaumo Takxke yco-
BEPIICHCTBOBATh JIEUCTBYOIIME HOPMATUBHBIE IOKYMEHTHI B cpepe Koppynuuu. BHeceHbl KOHKpETHBIE NPEIUIOKEHUS 110
BHECECHUIO U3MEHEHHH B OT/IENIbHBIE HOPMBI 3akoHa. CliesiaH BBIBO IIPO TO, YTO HEOOXOAMMBIM yclioBHEM 3P (EKTHBHOCTH

3aKOHO/IATENIbHBIX aKTOB SIBJISIETCS BBICOKUH YPOBEHb KYJIBTYpPbl CyObEKTOB HOPMOTBOPUYECKOTO MpOoliecca.
KiroueBble ciioBa: xoppynius, 3akoH YKpauHbl, HOpPMaTHBHO-IIPABOBBIE aKThI, KOJTTM3UHM HOPM IIpaBa.

HOCTaHOBKa npo6aemsbl. 3akoH YkpauHbl «O0
OCHOBaX MPEAYIPEIKICHNS 1 IPOTUBOICHCTBUS
xoppynmmm» [7] ot 7 anpenst 2011 roma Ne 3206-VI (na-
nee — 3aK0H), CTaJI OAHUM U3 IIaroM Ha IMyTH K COOTBET-
CTBUIO YKpauHbl MeXayHapOIHBIM CTaHIapTaM OOphObI
¢ koppynimei. B 3akone 3akperuiéH Oomnee pacuimpeH-
HBI TIepedueHb CYyObEeKTOB OTBETCTBEHHOCTH 3a KOPPYII-
IIMOHHBIC TIpaBOHApyIIeHUs, YeM B 3akoHe «O Oopnbe
C KOppymiuei», KOTOpeIi yTpaTuin cury. Bmecre ¢ Tem
TPU TPAKTHIECKOM NPUMEHEHHH 3aKOHA HEPEOKO BO3-
HHKaeT psizt IpolIieM, KOTOpBIE Hy>KIAIOTCS B OTACTIHEHOM
HOPMAaTHBHOM yperyiaupoBaHud. 18 okTsa0ps 2006 rona
Bepxosroit Pamoii VikpanHbel npuHAT 3aKoH YKpawuHbBI
«IIpo parudukarmro Konseriun Opranuzanun O0benu-
HEHHBIX Harmii mpoTtus xoppymnmwm» [6]. [Ipucoenmans-
ek kK KonBeHnmy, YkpanHa B3suia Ha ce0s 00s3arenb-
cTBa pedopMHpoBaTh CBOE 3aKOHOIATEIHLCTBO B cdepe
MIPOTHUBOACHCTBHUS U OOPHOBI 3 KOPPYIIIUCH, B YACTHOCTH,
BBECTH OTBETCTBEHHOCTD 33 KOPPYIIIHOHHEIE NEHCTBIS B
YacTHOIPABOBOM cdepe.

AKTyaJlIbHOCTh TE€MbI HCCJIET0BAHHS. YUHUTHIBAS
OTHOCHTEIIbHO HEOOJIBIION Ieproj JCHCTBHS 3aKOHa,
cpeny YYEHBIX €l€ HEeT OAHO3HAYHOIO MHEHHS IO IO-
BOZY TPAKTUKH €TI0 IMPHIMEHEHHsI, IOATOMY TeMa CTaTbl
akTyanbHa. CemyeT OTMETHTh BEIHECCHUE B TIOCIIETHES
Bpemsi pemeHnii Koncturymmonnoro Cyma YKpauwHbI,
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MIpeaoCTaBIeHNE PO3bsICHEHNT MUHICTEPCTRA FOCTUILINN
YKpauHsI 110 MpoOIeMHBIM BOIIPOCaM IPUMEHEHHS 3aK0-
Ha YkpauHsl «O0 0CHOBaX MPEAYNPEXICHIUS H IPOTHBO-
JeicTBusl koppynuuuny». B Hactosiuee Bpemsa Munucrep-
CTBO HKCTHLIMH YKpaI/IHBI MPOJOJDKACT OCYHICCTBIIATH
MOHUTOPHUHI TPAKTUIECKOI'0 IMPUMEHCHNWA, PE3YIIETATOM
YE€T0 AJOJDKHBI CTATh COOTBETCTBYIOIIUE IMPEITIOKEHUSA 110
€ro ycosepuieHcTBoBaHMo [11].

Cocrosinne ucciaenoanusi. [Ipobmemy 3axoHoma-
TETBHOTO 00ECHEUYEHHsI TOCYIApPCTBEHHOW IONUTHKU B
cthepe npOTUBOACHCTBUS KOPPYIIIMU paccMaTpuBaiii B.
. lBemn, C. B. pémos, b. B. Pomanrok, JI. U. ITnumryk,
H. 1. Menpauk, B. H. Conosses, K. 1. I'onoBInHCKHi,
C. M. [lepeBsiHKO, pabOTHI KOTOPHIX MOTYT CIYKUTh Oa-
301 [UIs paccMaTpuBaeMoro BOIIpoca.

IeJsbio M 3aaa4eii cTaTbH ABIISETCA BHIBICHUE IIPO-
TUBOPEYHH W KOJUTHU3HMIA HOPM TpaBa B c(hepe KOpPyIIIIHH.
HoBu3Ha paboThI 3aKitodaeTcs B TOM, 4To s 3ddek-
THUBHOTO TIPMCHEHHs 3aKOHA Ha MPaKTHKE HEOOXOINMO
IIOCTOSHHO COBEPILIEHCTBOBATh OTIEIbHbIE €I0 MOJI0XKe-
HISL, YTO MBI U TTOIIBITAJINCE CACNATh B Hamiel padore.

N3a0:xxenne ocHOBHOro Mmarepuasa. B craree 1 3a-
KOHA yTIOTPeONIseTCs] TEPMHH «HETIOCPEACTBEHHOE MO/
YUHEHHUE», YTO SABJISETCS OTHOLIECHUAMU IPSMOM OpraHu-
3aIMOHHON WJIM MIPABOBOM 3aBUCUMOCTH TTOMYMHEHHOTO
ot pykoBoautens. Bmecre ¢ Tem B 4. 2, 3 m. 2 cTareu
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9, a tarke 4. 2. . | crareu 8 3akoHa, HAPSy C ITUM
TEPMHHOM YIOTPEOJSIETCS TaKXKe TEPMHUH <«ITOJUHHE-
HUey. [1o3TOMy JIOTHYHBIM OyZET JaTh B 3aKOHE TaKke
TOJIKOBaHHE TEPMHUHA «ITOJUUHEHUEY, YTOOBI HCKITFOYHTh
CIlydad, KOTJa JIMIO HE SIBISIETCS HEMOCPEICTBEHHBIM
MMOMYMHEHHBIM pyKoBomuTensl. Hampumep, 310 MOXeT
OBITh OTKOMAHIUPOBAHHBIN COTPYIHUK U3 MOAYHHEHHO-
TO OpraHa K BbICIIIEMY PYKOBOIUTENIO. J[eHCTBHsI Takoro
TOTYMHEHHOTO HE TTO/INA/IAI0T MO JCHCTBUE aHTHKOPYTI-
IIMOHHOTO 3aKOHAa, KOTOPBIN MOXKET, He 00sICh OBITh HaKa-
3aHHBIM, COBEPIIATH KOPPYIIIMOHHBIE JCHCTBUS — JAeTaTh
MOJIAPKH, KOTOPhIe MOTYT OBITh KBAJH(PHIIUPOBAHBI KaK
B3SITKA, MPOCHUTH «3aMOJIBUTH CIIOBO» TEpe/ HETIOCpe/-
CTBEHHBIM HAa4YaJIbHUKOM IIPEIOCTABUThH €MY OTIPEEIEH-
HBIE TTPEUMYIIECTBA U T. II.

Crarbs 1 3akoHa COIEPIKUT HOHATHSA «OTU3KHE JTATA»
W «WICHBI CEMBW», KOTOPHIE UMEIOT TOYTH OMHAKOBBIC
3HAYEHUS, HO W3JIOKEHBI JPYTHIMH CIIOBAMH, TTOITOMY
He00XOAMMO 4ETYe pa3rpaHU4UTh dTH NMOoHATHS. Harpu-
Mep, Cpenu «OMU3KUX JHI» B 3aKOHE 3HAYUTHCS CYIpY-
TH, & CPe/IH «WICHOB CEMbH» — JIUIA, KOTOPBIE COCTOST B
Opake, HO MPAKTHYECKA OHU OTOOPAXKAIOT OHU H TE€ JKE
otHomeHMs. Takxke B 3aKOHE, YICHAMH CEMBH SIBIISTIOTCS
JIULA, KOTOPBIE COBMECTHO IPOXHBAIOT, HO HE COCTOAT B
Opaxe, a OMU3KUMHU JIMLIAMH — CyNIpyTu. B 310 cBA3U He
MOHATHO, K KAaKOH U3 3TUX KaTeropuil OTHOCUTH MYy»Ka U
JKEHY, KOTOpble COBMECTHO MPOXHUBAIOT U BEAYT XO3slii-
CTBO B HE3apErUCTPUPOBAHHOM Opake, T.K. COIJIACHO CT.
21. Cewmeiinoro Konekca Ykpaunsl [5] OpakoMm siBisieTcs
CEeMEeNHBIN COI03 MYKUHMHBI U )KEHILUHBI, 3apETUCTPUPO-
BaHHBII B OpraHe rocyJapCTBEHHOI perucTpainuu akToB
IPa)IaHCKOTO COCTOSTHUSI, @ MPOKUBAHNE OHOM CEMBEN
JKEHILMHBI 1 MYXYHHBI 0e3 Opaka He sIBJIAETCSI OCHOBa-
HHUEM JJI BOBHUKHOBEHHUS Y HHUX IMPaB U 00sS3aHHOCTEN
cynpyroB. [Ipu 3ToM 3amMeTuM, 4TO B Pa3HBIX 0ONACTAX
MpaBa U 3aKOHOAATENIHCTBA MPUMEHSIOTCSI CBOM OIpeze-
JICHUS YIEHOB CEMBbH, B 3aBUCUMOCTH OT OCOOEHHOCTEMH
OTHOIIICHU, B KOTOPBIX TaKKeE JINLIAa MPHHUMAIOT Y4acTHe,
Y KOMIUIEKCa MpaB Ta 003aHHOCTEN, KOTOphle BO3HHUKA-
10T MeX 1y HUMU. Tak, comtacHo cT. 3 CeMeHHOro Koaek-
ca YKpauHbl, YWIEHaMH CEMbHU SIBISIOTCA JIUIA, KOTOPbIE
COBMECTHO IPOXHBAIOT, CBSI3aHbI O0IINUM OBITOM, UIMEIOT
B3auMHbIE TipaBa U o0s3anHOCTU. CoracHo 1. 14.1.263
Hanorosoro Konexca Ykpaunst [8] ot 02 nexabps 2010
roga Ne 2755-VI, uneHamu ceMbu (PU3MUYECKOTO JIHIA
MIEPBOIi CTENIEHU POJICTBA CYUTAIOTCS €TO POAUTEIH, MYK
WIM XEHa, IETH, B TOM YHCJIe YChIHOBIIEHHbIE. Jpyrue
YlieHbl CeMbH (PU3NUECKOTO JIUIA CUUTAIOTCS ONMM3KHUMU
JIFOIbMU BTOPOH CTEMEHU POAICTBA.

B cratbe 1 HeoOxoaumMo 100aBUTh ONIPEICTICHHUE TEP-
MUHOB «JJOJDKHOCTHOE JIMLIO» U «CITY>KeOHO€ JIMLIO», T0-
TOMY YTO B TEKCT€ 3aKOHA OHM YHOMHHAIOTCS HEOIHO-
KpaTHO, HO B Pa3HBIX KOHTEKCTaX, YTO MOKET PUBECTH
K HEMpaBUIBHOMY €r0 MpUMeHeHHI0. [Ipu 3ToM yuecTs,
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YTO JODKHOCTHBIMM JIMIIAMH, B COOTBETCTBHM CO CTa-
Thei 2 3akoHa Yipausbl «O rocyJapCTBEHHOH CITyxO0e»
[9], cunTaroTCA PYKOBOTUTENIN M 3aMECTUTEIU PYKOBO-
JuTeneld TOCyAapCTBEHHBIX OPraHOB M UX allaparos,
Jpyrue roCyJapCTBEHHbIE CITyXalllUe, Ha KOTOPBIX 3a-
KOHAMU UIHU JIPYTUMH HOPMaTUBHBIMU aKTaMH BO3JIOXKE-
HBI 00S3aHHOCTH 10 OCYILECTBICHUIO OPTraHU3ALHOHHO-
pacnopsAUTENIbHBIX U KOHCYJIBTaTHBHO-COBEIIATEIbHBIX
¢ynxuuit. CiryxeOHbIMH TMIIAMU B CTaThsIx 364 (3noymo-
TpebiIeHNe BIACThIO WU CITY>KEOHBIM MOJIOKEHUEM), 365
(ITpeBbllieHHE BIACTH WM CIIY>KEOHBIX MOTHOMOUHIL),
368 (ITomyuenue B3siTkn), 368-2 (HezakoHHOE oborarie-
Hue), 369 ([IpennoxxeHne UM aya B3sITKA) YTOJIOBHOTO
Koznexca Ykpaunsl [1] sBistoTCS 1112, KOTOPBIE MOCTO-
SIHHO, BPEMEHHO WJIN B COOTBETCTBHH CO CIEIHATBHBIMU
MOJHOMOYHSIMH OCYIIECTBISIIOT (DYHKLIUH TPEICTaBUTeE-
JIelt BIACTH WM MECTHOTO CaMOYTIPABIICHNUS, a TAKXKE 3a-
HUMAIOT MOCTOSIHHO MJIM BPEMEHHO B OpPraHax rocymap-
CTBEHHOH BIIACTH, OPT'aHAX MECTHOTO CAMOYTIPABIICHHUS, HA
TOCYAAPCTBEHHBIX MJIM KOMMYHAJIBHBIX MPEATIPUSITUSX, B
YUPEKACHUSX UIIN OPTaHU3aLsIX JOJDKHOCTH, CBA3aHHBIC
C UCIOJIHEHHEM OpTaHU3aLMOHHO-PACTIOPSIUTEIBHBIX
WIN aJMUHUCTPATHUBHO-XO35IMCTBEHHBIX (DyHKIMMN, Min
OCYIIECTBILIIOT TaKue (YHKIUH IO CIEIHAIBHBIM IOJI-
HOMOUYHSIM, KOTOPBIMH JIMLIO HAAENSACTCS YIIOTHOMOUCH-
HBIM OpTaHOM T'OCYIApCTBEHHON BIACTH, OPIraHOM MECT-
HOTO CaMOYTIPABJICHUS, LICHTPANBHBIM OPTaHOM TIOCY-
JAPCTBEHHOTO YIPABICHHS CO CHELHUATIBHBIM CTaTyCOM,
MOJTHOMOYHBIM OPTaHOM HJIM YIOJTHOMOUYCHHBIM JIMLIOM
MPeNNPHUITHS, YUPSKACHUS, OPraHU3aIMK, CYAOM MWIN
3aKOHOM. YUHTHIBas CHIENU(UKY 3aKOHa, B KOTOPOM Pedb
UAET IMEHHO O CITY)KEOHBIX U JODKHOCTHBIX JIMIAX, HO
HET UX ONpPEACICHHs, CIMTAeM I1eJIeCO00Pa3HBIM 1aTh UX
COOTBETCTBYIOIIIME TOJIKOBAHHSI.

K cyOpexramM OTBETCTBEHHOCTH 3a KOPPYIIIMOHHBIC
MpaBoHApYIICHUs 3akoH (. 0 4. 2 cT.4) OTHOCHT, KpO-
Me JAPYTUX, TaKXKe JMI[, KOTOpble HE SIBISIOTCS TOCy-
JAPCTBCHHBIMU CITY>KAIlIUMH, JTOJDKHOCTHBIMHU JIMIIAMHU
MECTHOT'O CaMOYTIPABICHHUS, HO TIPEIOCTABIISIOT ITyOINd-
HBIC YCITYTH (ayIUTOPHI, HOTAPHYChI, OLICHIIUKH, a TAKXKE
9KCIIEPTHI, apOUTPaXXKHBIE YIPABILIONINE, HE3aBUCHMBIC
MIOCPEIHHUKH, WICHBI TPYIOBOTO apOUTpaxka, TpeTeicKue
CYIIbH, BO BpEMsI BBITIOIHEHUSI UMH 3THX (QYHKIHH, ApY-
THe JIMIa B YCTAHOBJICHHBIX 3aKOHOM CITy4asx). 3ame-
THM, YTO YCIYTH TaKUX JIUI] MHOT/IA OI[CHUBAIOTCS 10 CO-
IMAIICHUIO C 3aKa34MKOM O MPEIOCTABICHUN IOpPHIHYC-
CKHX YCJYT, IOTOMY, B 3TOM CIIy94ae HE MOKET UITH peyb
0 HETIPaBOMEPHOM BBITOZIE IS TOTO, KTO MPEIOCTABISIET
takue yciayru. Ho B 3akoHe He JaeTcs TOJIKOBaHHE IO-
HSTUS «ITyOJIIMYHbIEC YCITYTH», 9TO HE 1aT BO3MOXKHOCTH
9ETKO pasTpaHUINBATh X OT KOPPYIIOHHBIX JCHCTBHH.
B Tekcte 3akoHa OKHO OBITh YKa3aHO, YTO TOJIBKO 110
«IIICEMEHHOMY COIVIAIICHUIO» C 3aKa34MKOM, JIUIA, KO-
TOpBIE TPEAOCTABISAIOT MMyOIWYHBIE YCIyTH, HE OymyT
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HECTH OTBETCTBEHHOCTb 3a KOPPYNILMOHHBIE IIPABOHA-
PYIICHHUS, B IPYTHX CIydasx — OymyT. B aToM KoHTek-
cTe HeOoOXOAUMO OTHO3HAYHO IPOIHCATH, YTO SIBILIETCS
yCIIyramu, a 4TO — KOpPYTLHUEH.

[NpakTuka mpuMeHeHHs 3aKOHa CBHUICTENBCTBYET 00
OIpEeJeNICHHBIX TPYIHOCTSX, KOTOPBIE BOSHUKAIOT B pa3-
HBIX c(epax, HarpuMmep, B chepe 3npaBooxpaHeHust. Tax,
OJJHUM M3 HEOIHO3HAYHbIX ACMEKTOB aHTUKOPPYILMOH-
HOTO PErylIMpOBaHuUs SIBISETCA BOIPOC OTHECEHMS Bpa-
Yel roCyJapCTBEHHbIX M KOMMYHAJBbHBIX YUYpPEXIEHUI
37paBOOXPaHEHUs, KOTOPbIE HE 3aHUMAIOT PYKOBOIALINE
JIOJDKHOCTH, K CyObeKTaM OTBETCTBEHHOCTH 3a KOppYI-
LMOHHbIE NpaBoHapyleHus. B 3akoHe He mpuUBOAMTCS
KOHKPETHBIX KBATM(UKAIUOHHBIX XapaKTEPUCTHUK OT-
HECEHHUS TOTrO WJIM JIPYroro JiMla K YIOoMSHYTOH Karero-
pun. TepMHUHBI «I0DKHOCTHBIE JIMIA TOCYIapCTBEHHBIX
OpPraHOB M HX amlmapara», «IODKHOCTHBIE JIMLA MECT-
HOTO CaMOYTIPABIICHUSD U «CITy)KeOHBIE JIUIAY», KOTOPBIE
MIPUBOASATCS B 3aKOHE, CBUIETENILCTBYIOT O CIIELHaIbHBIX
(GYHKIUSIX KOHKPETHOTO PaOOTHHKA, HAIIPUMED, TOCyAap-
CTBEHHOT'O MJIM KOMMYHAJIBHOTO YUPEKIACHUS 31PaBOOX-
paHeHUs (KOHCYJIBTaTHBHO COBELIaTeNIbHbIE U OpTaHH-
3allMOHHO PACHOPAIUTENIbHBIE WM aJIMUHHUCTPATUBHO-
XO3SICTBEHHbIE) B Cllyyae OTHECEHHUS €ro K TIpyIIe
JOJDKHOCTHBIX JIMLl IOPUAMYECKUX JIML IyOIHYHOTO
npaBa. Takum 00pa3zoM, BOIIPOC OTHECEHHUS Bpade rocy-
JTAPCTBEHHBIX U KOMMYHAJIBHBIX YUPEXKACHUNA 37paBOOX-
paHeHusl, KOTOpbIEe HEe 3aHUMAIOT PYKOBOAALIHNE AOJIKHO-
CTH, K CyObEeKTaM OTBETCTBEHHOCTH 33 KOPPYILIMOHHBIE
MIPaBOHAPYIIEHUS, AJsl HEKOTOPBIX IOPUCTOB IMPECTaB-
JsieTCs HeOJHO3HAYHBIM [4].

COMHUTENbHBIM SIBJISIETCSl, HAa HAIl B3IV, IIOJIO-
>keHue 4. 3 1. 5. c¢T. 5 3akoHa, KOTOpasi yCTaHaBJIMBAET,
YTO KOOPAMHAIIMIO JESITEIIbHOCTH MPaBOOXPAHUTEIbHBIX
OpraHoB II0 BONPOCaM MPOTUBOACUCTBHUSA KOPPYILUHU
OCYILIECTBIISIIOT, B paMKaX NpeI0CTaBIEHHbBIX MOJIHOMO-
YU, ONpeNieNIeHHbIX 3aKOHaMU, | eHepanbHbIi IPOKYpOp
YKkpauHbl U MOAYUHEHHBIE EMY MIPOKYPOPBL, TaK KaK KO-
OpAWHALINSA IESIIBHOCTH — 3TO yTIpaBieH4YecKas (PyHKIHA.
Io »T0if mpU4KHE MPOKYPOP HE MOKET KOOPIAUHUPOBATH
JIESITENIbHOCTh BCEX IMPAaBOOXPAHUTEIBHBIX OPraHoB, a
TOJIBKO MOAYMHEHHBIX EMY.

B crarbe 6 3akoHa 1enecoo0pa3Ho pacIUpUTh MPH-
BEJCHHBIN TepedeHb BO3MOXKHOCTEH C LIETBbI0 IOTyde-
HUS HEMPaBOMEPHOM BBITOJIBI C UCIIOIB30BAHHEM CBOHMX
CITy>KeOHBIX TOTHOMOUHUI U CBA3aHHBIX C 3THM BO3MOXK-
HOCTEH, a UMEHHO, JIOTIOTHUTH CIEAYIOUIMM: BBIHECEHUE
HE3aKOHHOTO PEIleHUs] OTHOCUTENHHO HE3aKOHHOTO MPU-
CBOGHUI BOGHHBIX U CIIeLAJIbHBIX 3BaHUM, 3BaHus [ epost
‘YKpauHbl, y4eHbIX 3BaHUI U CTETIEHE!, BBIJETICHUS KBap-
TUPBI UJIM 3€MEJIbHOTO Y4acTKa, PEIICHUs O Ha3HaueHUN
WHBAJIMIHOCTH, CIIPABOK O HE CYILECTBYIOIIUX OepeMeH-
HOCTH WK 3a00JIEBaHUH U TOMY NIOI00HOE.

[Tpu npumeHeHnn 3akoHa YacTO BO3HHMKAIOT BOIPO-
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Chl OTHOCHUTEJIbHO TOJIKOBAHUSI U YNOTPEOIEHUS CIOBO
«HEeTIpaBoMepHO» (criocoOCTBOBaTH) B ILII. 1—4 cratbu 6
«OrpaHuyeHusl OTHOCUTENIBHO UCIIOIb30BAHUS CITy»ke0-
HOT'O MOJIOKEHND». MOKHO JI1 IpaBOMEPHO BMEIINBATh-
Csl B JEATEIIbHOCTh OPraHOB I'OCYAAapCTBEHHOW BIIACTH,
OpPraHOB MECTHOIO CaMOYIPaBICHUS WIN JOJDKHOCTHBIX
JIMLI, WK TIPABOMEPHO OKA3bIBAaTh IMPEUMYILECTBO (DU3H-
YECKUM WJIM IOPUANYECKUM JIHMLAM B CBS3U C IIOATOTOB-
KO IIPOEKTOB, U31aHUEM, HOPMAaTUBHO IIPAaBOBBIX aKTOB
U IPUHSATHEM PEILICHUH, YTBEPXKACHUEM (COIIacOBAaHMU-
€M) BBIBOJIOB U.T.A.? MOXHO JIM CUMTAaTh IPABOMEPHBIM
CMOCOOCTBOBaHME B HA3HAYEHWH Ha JOJDKHOCTh, Ha-
HOpUMep, N0 TEPPUTOPUANBLHOMY Ipu3HaKy? B mucbme
MuHuCTepCTBa FOCTHLIUH YKpauHbl 0T 12 oxTsiops 2011
roga Ne 612-0-2-11/11 «OTHOCUTENBHO Ppa3bsACHEHUI
nosnoxeHuit 3akoHa Ykpaussl «O MpUHLHUIAX IPEeayTIpe-
JKJICHUSI TIPOTUBOEHCTBUS KOPPYIIMIY YKA3aHO, YTO
B 3aBUCHMOCTU OT TOIO, COOTBETCTBYIOT JIU J€HCTBUS
JOJKHOCTHBIX JIUI] TPEOOBaHUSIM 3aKOHOB MIM APYTUX
HOPMAaTHUBHO-TIPaBOBBIX aKTOB, WINM HApyLIAIOT UX, OHU
JIENIATCS Ha IIPaBOMEPHBIE U HenpaBoMepHsle. Ilox mo-
HATHEM «IIPaBOMEPHBIE AEUCTBUS) CIENYET NOHUMATh
JIEMCTBUSI NOJDKHOCTHBIX JIULI, KOTOPBIE COOTBETCTBYIOT
TpeOOBaHMUAM 3aKOHOB U APYTUX HOPMATUBHO-IIPABOBBIX
aKToB. B cBolO ouepenb, HENPaBOMEPHBIMU JAEUCTBUAMU
JIOJDKHOCTHBIX JIUIL SIBIIAETCS HapyLICHUsS MMHU 3aKOHO-
JaTeIbCTBA NIPU HCIIOJTHEHWH CBOMX CIY)KEOHBIX 00s-
3aHHOCTEH, 32 4TO TaKMX JIHIl MOKHO OyZleT NMpHBIIEYb K
YTOJI0BHOH, aIMUHUCTPATUBHOM, IPpakJaHCKO-IIPaBOBOM
U TUCUUIUIMHAPHOW OTBETCTBEHHOCTH [2]. JTO, Ha Hall
B3IJISIII, JIOJDKHO OBITh OTPAXKEHO B 3aKOHE.

B crarbe 7 «OrpannueHusi OTHOCUTENIBHO COBMECTH-
TEJICTBA M COBMEILEHUSA C JAPYIMMHU BUJAMU JESATEIb-
HOCTW» 3aKOHA OTCYTCTBYET HOpMa, KOTOpas OTChLIAET
K TO/I3aKOHHBIM aKTaM, PerylmupyromuM 3Ty cdepy, B
JaCTHOCTH PEXUM padoThl coBMecTHuTeneid. B Yikpanne
poboTa 0 COBMECTUTENBCTBY peryaupyercs [locranos-
nennem KaOuHera MuHHCTpOB Ykpaussl oT 03 ampens
1993 roma Ne 245 «O paboTe 1o COBMECTHTEIIBCTBY pa-
OOTHHKOB rOCYAAPCTBEHHBIX MPEATIPUSITHH, yIPESKACHUI
u opranuzanuin» [10]. B m.m. 1 m. 1 ct. 7 3akona, aumam,
yKa3aHHbIM B ITyHKTe 1 gyactu 1 crarbu 4 nansHoro 3a-
KOHa, 3allpelliacTcsl: 3aHUMaThCs IpyTroi OIuIadylBacMoi
WIN TPeIIPHHAMATENBCKON JIESITENFHOCTRIO  (KpoMe
IIPENO/IaBaTENIbCKOM, HAYYHOM U TBOPUECKOM NEeATeIIbHO-
CTH, MEAULIMHCKON NPaKTUKU, UHCTPYKTOPCKOH U Cylei-
CKOM MPaKTHKH, CIIOPTa), ECIIH JPYTroe HE MpeIyCcMOTpe-
Ho KonctuTynueit nunm 3akoHamu Ykpaussl. Kak BuanMm,
MIOA3aKOHHBIE aKThI, B YaCTHOCTH, BhllIeynoMsaHyToe I1o-
CTAHOBJICHUE, B 3aKOHE HE YUTEHBI, @ COBMECTUTEIILCTBO
peryaupyercsi He Tonbko KoHCTHTynmen W 3akoHaMu
Ykpaunsl. [To3ToOMy Hy>XHO c€NaTh B TEKCTE 3aKOHA OT-
CBUIKY Ha HACTOSIIMH MO/I3aKOHHBIN aKT, HHAYE — CIIE/y-
€T [IOHUMATh, YTO OH Ha 3aKOH HE PacIpOCTPAHAETCA.

21



JURNALUL JURIDIC NATIONAL: TEORIE S PRACTICA « HALIMOHAJIGHBIIT IOPH/MUECKHIT KYPHAIL: TEOPHA U TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

AXTyaJbHOH SBISIETCS IPOOIeMa pa3rpaHmdeHus CO-
CTaBOB TAaKUX MPABOHAPYILEHUH, KaK IOJy4YEeHUe rnoaap-
Ka U UCTIONIb30BaHIE CITy>KEOHOTO MONoXKeHus. Tak, B co-
OTBETCTBHH C 4. | CT. 6 3akoHa, CyOBEKTaM OTBETCTBEH-
HOCTH 3a KOPPYILIMOHHBIE IPAaBOHAPYLIECHHS 3alpeIeHO
HCTIONB30BaTh CITYKEOHBIC TTOJTHOMOYHS M CBSI3aHHEIEC C
9TUM BO3MOXKHOCTHU C 1I€JIbIO MOJTYYEHHs HErpaBoOMep-
HOH BBITOABI WM TPUHATHS OOCHIAHHS/TIPETOKEHIUS
TaKol BbIrozbl i1 cedd wiu apyrux auil. Ilpu stom, B
m 1 g1 ct. § 3akoHa TaKke yCTaHOBIIEHO 3alpericHne
Ha HEMOCPEICTBEHHOE WM Yepe3 APYTuX JIML Moyde-
HHE ITOJAPKOB OT IOPHIMYCCKAX HITH (PU3NIECKHX JIUI] 32
pemIeHus, JeHCTBUS Wi Oe3neiicTBre, B MHTEpecax Ja-
puTens, KOTOpble NPUHUMAIOTCS, OCYLIECTBISIOTCS Kak
HEMOCPEACTBEHHO TaKUM JIMLOM, TaK U MPU €ro comei-
CTBUU JPYTUMH JOJDKHOCTHBIMHU JIMIIAMU M OpTraHaMu.
CrnenoBaresibHO, 3aKOHOJATENb HE CBSI3BbIBAECT NPUHATHE
PpeLIeHNi, COBEpLICHUS JeUCTBUM, WK Oe3/1esTeIbHOCTD
TOT'0, KTO IIOJTy4HJI IOAAPOK, C JTFOOBIMH €T0 CITY>KeOHBIMU
MOJTHOMOYMSIMU MJTU CBA3aHHBIMH C 3TUM BO3MOXHOCTS-
MU. BpydeHus 3anpeieHHOro 3aKOHOM T0JIapKa OTiInYa-
eTCsl OT OOCIIaHUs, IPEIIOKEHHS WK MPEIOCTABICHUS
HENPaBOMEPHOH BBITOJIbI, OTCYTCTBUEM LIEJIU CKIOHHUTH
JIMLIO, KOTOPOE MOJIyYMSIO TMONAPOK, K MPOTHBONPABHO-
MY HCIIOIB30BAHHIO MTPEIOCTABICHHBIX €My CITY’KEOHBIX
MOJTHOMOYMI M CB3aHHBIX C 3TUM BO3MOXKHOCTEH [4].
Yacte 2 crarbu 8 3akoHA TOBOPHT, 4TO JIMIIA, OTMEUYCH-
HBIC B ITyHKTE 1 ¥ MOAMYHKTAX «a», «0» MMyHKTa 2 9acTu
nepBoii cratbu 4 3akoHa, MOTYT NPUHUMATh MONAPKH,
KOTOpbIE OTBEYAIOT OOLICIPU3HAHHBIM IPEACTaBICHUEM
0 TOCTENPUUMCTBE, U MOXKEPTBOBAHUS, KPOME CITy4aeB,
MPEAYCMOTPEHHBIX YacThlO MEPBOil 3TOi cTaThH, eciu
CTOMMOCTb TaKHX MOAAPKOB (IOKEPTBOBAHUH ) HE TIPEBbI-
maet 50 npoLeHTOB MUHUMANbHOW 3apaboTHOM MJaThl,
YCTAHOBJIEHHOH Ha JeHb NPUHATHS Mofapka (1oKepTBO-
BaHUs), €IMHOPA30BO, @ COBOKYIHAs CTOMMOCTb TaKHX
MOAAPKOB (TIOXKEPTBOBAHUIT ), IOIYUEHHBIX U3 OHOTO HC-
TOYHMKA Ha MPOTSHKEHUM rofia, — ONHOW MUHHUMAJIbHON
3apabOTHOM MJIaThl, YCTAaHOBJIEHHOW Ha 1 sSHBaps Teky-
miero rona. Kaxk BuauM, noiay4eHue He3HAYUTEIBHOTO 110
CTOMMOCTH TOCTHHLA WM TaK Ha3bIBAEMOTO MOKEPTBO-
BaHUs, KOTOpOE (JOPMAIILHO COAEPIKUT MPU3HAKU B3SITKY,
HE CUUTAETCS KOPPYNIMOHHBIM MPAaBOHAPYLICHUEM WU
npectyruieHueM. [loaTomy, Mo HalleMy MHEHHIO, 3Ta
HOpMa SIBJISIETCS «J1a3€HKOM» AJIs1 OCBOOOXKAEHHS JTOMIK-
HOCTHBIX JIMII OT KpUMUHAIIEHON OTBETCTBEHHOCTH 32 €T0
nonyueHue. CiayXaluii MOKET 1aTb HUYEM HEeOIpoBep-
KUMBIE JT0Ka3aTeJbCTBa, YTO €ro BOOOpakeHHEM OXBa-
TBHIBAJIOCH MOJyYEHHUE MOJapKa JIMIIb Ha CyMMY, KOTOpast
He mpeBbimaer 50 MPOLEHTOB MUHUMAJIBbHOW 3apaboT-
HOM 1uiaTel. Ha camoMm fiene 3To HUYTO WHOE, KaK 3aBya-
JTUpoBaHHasA B3sTKa. KOMMEHTHpPYS 3Ty HOpMY, TaKXKe 3a-
METHM, YTO HEBO3MOXXHO TOYHO ONPENEIUTh CTOUMOCTh
MoJiapKa, MOTOMY YTO OH MOXKET OBITh IPHOOPETEH U 110
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PBIHOYHOM 1LIeHe, U Ha Pacipoiaxax, WiId ¢ HeOOIbLINM
OpakoM MO MEHbIIEH IIeHe, WIK K€ MO0 MPa3THUYHBIM
ckuakam. K Tomy ke, 1leHa Ha OKpanHaxX ropojia Wi B
celie MOKET ObITh HHKE, UeM B LIEHTPE ropojia. ITo SBIs-
eTcs mpoOIeMOoi pH J0Ka3bIBaHUH, YTO CyMMa MojJiapKa
(moXXepTBOBaHMS) UMEHHO Takas, KOTOpasi, M0 3aKOHY,
CBHUIIETEJIbCTBYET O KOPPYIIIMOHHBIX AeHCTBUsAX. Kpome
TOTO, HEMOHITHO, YTO UMEETCS B BUAY TOJ] «OOIIEenpH-
3HAaHHBIMH TPEICTABICHUSAMH O TOCTEIPUUMCTBEY. ITO
pa3MbITOE TIOHSATHE MO3BOJIACT PA3HBIM JIMI[AM TPAaKTO-
BaTh €ro Ha COOCTBEHHOE YCMOTPEHHUE, W, KOHEUHO, B
CBOIO HOJIB3Y. UeTKoe onpe/iesieHue 3aKOHOaTeIbCTBOM
TIOHATUSA «KTOCTCIIPUHMMCTBO» ITOMOKET pasrpaHUviuTh Ta-
KHE Z[eﬁCTBHH OT YI'OJIOBHO HaKa3yCMbIX.

B 3akoHOnmarenbcTBe YKpawHbI HET TOJNKOBaHHE IIO-
HSTUSL «OOIIENOCTYIHBIE CKUAKUA HAa TOBApHI, YCIYTH,
00IIEJOCTYNHBIE BBIUTPHIIIN, IIPU3bI, IPEMUH, OOHYCBD,
KOTOpoe YHoTpeOisieTcss B 3aKoHE, MOITOMY OHO Oy-
AC€T BOCHPUHUMATBCA HECOAHO3HAYHO ITPU OMPCACICHHUN
JesHUS KOPPYNIIHOHHBIM BCEMH CYObEKTaMH IIPAaBOBOM
CIICIIKHL.

Ha nam B3misia, B crarbe 9 3akoHa JaH y3Kuil mepe-
YeHb OTPAaHUYCHUH OTHOCHUTEIBHO pabOoThI OM3KUX JIUIL.
COMHUTENBHBIM IPEACTABIAETCS HE PACIHpPOCTPaHEHUE
TaKuX OrpaHUYeHUI Ha HanbOoJee MOpakeHHbIE KOPPYTI-
uelt cepsl, a IMEHHO: CyJIcOHYIO — Ha HAPOJHBIX 3ace-
Jatenield ¥ MPUCSDKHBIX, & TAKXKE JIUI, KOTOpbIe padoTatoT
B OTpaciii 00pa3oBaHUs, HAYKH, KYJIBTYPHI, 3paBoOXpa-
HEHUsI, (PU3UIECKON KyNBTYPBI M CHOPTA. Y KaXIOTo ro-
CYAapCTBCHHOTO CITY’Kalllero, KOTOPBIif paboTaeT B 3THX
cdepax, ecTb JETH, APYrHe POACTBEHHHKH, KOTOPBIC
YacTo CTpeMsTCS MONMy4uTh OecruiaTHoe oOpaszoBaHME,
MO3UTHBHOE PEIICHHUE MO TPAKIAHCKOMY I YTOJIOB-
HOMY JENy, YCTPOUTHCS HA TOCYIApCTBEHHYIO CIIy>KOy
B HCHTPAJIbHBIC OpraHbl BJIACTU Cpady IO OKOHYaAHUUN
BBICIIIETO Y4eOHOTO 3aBECHUSI 03 COOTBETCTBYIOILIETO
OIIBITA PabOTHI M TOMY HogoOHOe. UTo Kacaercst He pac-
MIPOCTPAHEHUSI OTPAaHUYCHHUN Ha padoTy ONM3KUX JIUI] B
CEJIbCKOM MCCTHOCTH, TOPHBIX HACCJIICHHBIX ITYHKTax, TO
B HEOOJIBIIIOM ceJie, T/Ie TMOYTH BCE SBIIAIOTCS POJCTBEH-
HHUKaMH, ¢ OOJIBIION BEPOSITHOCTBIO TPOE MX HUX MOTYT
3aHUMaTh OJHOBPEMEHHO JOJDKHOCTH [TIaBBI CELCKOTO
COBETA, 3aMECTHUTENS MPEICEAATENs CEBCKOTO COBETa M
HayaJIbHUKA OT/AEIEeHUS MIIMIUH. B cenbckoil MecTHO-
CTU Y TOPHBIX HACCJICHHBIX IMYHKTAX TAKKE CYHICCTBYCT
TaKO€ IIOHATHE KaK KOPPYIILHsA, I0TOMY OrpaHMYEHUs Ha
UX JKUTENEH paclpoCTpaHATbCA HE JOJDKHBI, a BOIIPOC
HEJ0CTaTKa KaJipoB B MAJIOHACEICHHBIX paiOHaX JOJDKEH
pemarbCsa ApyrumMu aIMUHUCTPATUBHBIMHU ME€paMH U CO-
[UATBHBIMHA MEPONIPUATUSMU. TakuM 00pa3zoM, HaJTH4IHe
WCKJTFOYCHNUH U3 TIPaBHJIa O 3alperleHr COBMECTHOM pa-
0O0TBI OJIM3KUX JIMI] B YCIIOBUSX HETIOCPEACTBEHHOTO TIOI-
YHHEHHUS, KOTOpble Pa0oOTaloT B OTpaciu 00pa3oBaHMS,
HayKH, KyJIBTYPHI, 3ApaBOOXpaHEHUsI, (PHU3HICCKON KyiIb-
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TYpBl U CIIOpPTa, WIX OTCYTCTBUE YETKOTO OMpEICIICHHS
KpyTa TakuX JIMII, cO3MaéT HeMaJlo MpoOieM Ha MpaKTH-
Ke, TIOCKOJTBKY TOSIBJIICTCS BOIIPOC: OTHOCHUTB JTH K TAKUM
JIMIAM JTUITb PaOOTHHKOB TOCYAApPCTBEHHBIX U KOMMY-
HAJTLHBIX YUPEKICHUA B COOTBETCTBYIOIINX cepax UITU
TaKkKe W JOJDKHOCTHBIX JIHI[ OPTaHOB TOCYIapCTBCHHOU
BJIACTH MJIM MECTHOTO CaMOYTIPaBJICHHsI, HA KOTOPBIX BO3-
JIOKEHBI yIIPaBJICHUECKHE (PYHKIIMH B 3THX chepax.

OnpenenénHple TPYAHOCTH BO3HHKAIOT B IMpoIecce
MIPOBEJICHHUS CIICIATBHON TPOBEPKH OTHOCHTENBHO JIHIL,
KOTOpBIE MPETEHIYIOT Ha 3aHATHE JOJKHOCTEH, CBsI3aH-
HBIX C BBIMOJHEHUEM (DYHKIMHA TOCYIapCTBA MIIM MECT-
HoOro camoynpasiieHus. OCHOBHBIE MPaBWJIA [0 peau-
3allUM YKa3aHHOTO MEXaHHW3Ma MPEIyCMOTPEHBI CTAThei
11 3akona u [lopsikoM opraHu3aIvii MTPOBEACHUS CIIe-
IIUAJTLHOM MPOBEPKU CBENCHUH OTHOCHTEIBHO JIHII, KO-
TOpbIE MPETSHAYIOT Ha 3aHATHE TOJDKHOCTEH, CBA3aHHBIX
C BBINIOJIHEHHEM (DYHKIIMHA TOCYIapCTBA MJIM MECTHOTO
caMoyTIpaBIIeHUs], YTBEPXKACHHbIM Yka3oMm [Ipe3umenta
Ykpaunsl oT 25 sHBapst 2012 roga Ne 33 [12]. I[Ipobnembl
BO3HHMKAIOT M MPH aHAJM3¢ PE3yJIbTaTOB CIHEIUATbLHON
MIPOBEPKHU. B 4acTHOCTH, MOXHO TIO-pa3HOMY ITOHUMATh
TEPMHUH «HETIPABIMBBIC CBEICHUS», MPEICTABICHHE KO-
TOPBIX, COTJIACHO YacTH TpeThell crathu 11 3akoHa, siB-
JISIETCSI IPETIITCTBUEM JJISl IPUHSITHS HA CITY>KOY. ITO SIB-
JISIETCSI OCOOCHHO aKTyallbHBIM, YUUTHIBASI PAacIpoCTpa-
HEHHOCTb CITy4acB BBISABJICHUS (DAKTOB MpENCTaBICHHUS
TaKHUX CBEJIEHUH (KaK MMPaBWJIO, B PE3YJIbTaTe OIMOKH) B
JieKapalysix 00 UMyIIecTBe, I0X0AaxX, pacxonax u oos-
3aTeNbCcTBaX (PMHAHCOBOTO XapaKTepa MPeTEeH/ICHTOB Ha
3aHsATHE NOomKHOCTH. C 11eThI0 O0Jtee YETKOTO onpenerne-
HUS TIOPSAJIKA OTPAOOTKY PE3YIIETATOB MPOBEPKH, TaHHBIC
TIOJIOXKEHUS 3aKoHa TPEOYIOT yCOBEPIIICHCTBOBAHMUS B Ha-
CTH PETYJINPOBAHUS €€ MTPOBEICHUSI.

BeiBoabl. HekoTophbie KiTtoueBbIe MOIOKEHUS 3aKoHa
MOTYT TIPUBECTH K HEOJHO3HAYHOMY MX NMPUMEHEHUIO B
Cylax TpU PacCMOTPEHUHU [N OTHOCUTEIBHO KOpPYII-
MOHEPOB. MCKITIOueHNE UCTIONB30BAHUS B HOPMATUBHBIX
aKTaX HEOJHO3HAYHBIX (OPMYIUPOBOK, YHHUPHUKAINS
TTOHATUIHO-KATETOPUIHOTO arapara, IpeaynpeanuT Bo3-
HUKHOBEHUE OITPEJICIICHHBIX KOPPYMIIMOHHBIX PUCKOB BO
BpeMsl TIPUMEHEHUS JCUCTBYIOIIETO aHTHKOPPYMIIMOH-
HOTO 3aKOHOnarenbcTBa. UETKOE ompesencHue B 3aKo-
HE CYOBEKTOB, KOTOPBIE MOTYT OBITh MPHUBIICUEHBI K OT-
BETCTBEHHOCTH 32 KOPPYNIIMOHHBIC JICHCTBUS, a TaKkKe
TeX W3 HUX, Ha KOTO PacIpOCTPAHSIOTCS ONpeICICHHBIC
OTpPaHUYCHUS, TaCT BO3MOXXHOCTh M30€XaTh HEKOTOPBIX
CIIOPHBIX BOMPOCOB OTHOCUTENILHO PACHpOCTPAaHECHUS
WM HEPACHPOCTPAHCHUs HA ATH JIUIA aHTUKOPPYIIIIH-
OHHOTO 3aKOHOJATENILCTBA. AHAIN3 3aKOHOB YKPaWHBI B

cepe Koppyniuu, CBUACTENBCTBYET O TOM, YTO HEOOXO-
JUMBIM YCJIIOBHEM MX KauecTBa SIBJISETCS BHICOKHH Ypo-
BEHb MPABOBOU KYJBETYpPhI CyOBEKTOB HOPMOTBOPUYECKOTO
mporecca.
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CYIIHOCTDb UCTHUHBI B YI'OJIOBHOM INPOINECCE YKPAHUHBI

Bsiueciia BAITHAPUYK,
KaHIUJAT FOPUINIECKUX HayK, JOIEHT Kadempsl yroJoBHOTO mporecca HarmonambHOTO YHUBEPCUTETA
«Opuandeckas akageMust YKpanHbsl UMeHH SIpociaBa Mymporoy

SUMMARY

The article is devoted to the study of the essence of truth in the category of criminal proceedings, the problems of its
understanding in scientific literature and practice of criminal procedure application. In particular, the historical way of
development of studies about truth in criminal procedure is considered, approaches to its understanding as absolute, material and
relative are critically comprehended. Applicable to legal regulation of criminal production in new Code of Criminal Procedure
of Ukraine, basic theories of truth in modern criminal-procedure science (theory of objective, judicial and conventional truth)
are analyzed. A conclusion about impossibility to each of them individually to overcome all criminal procedure activity is done,
as all considered theories are in one or another measure involved in a criminal production. Therefore it is suggested to handle
their basic conditions as making components of single concept «truth» in criminal procedure.

Key words: truth, absolute, material, relative, objective, procedural, conventional truth, components of truth, criminal
proceedings.

* %%

Crarbst ocBsIIeHa UCCIEA0BAHUIO CYIIIHOCTH KaTeTOPUH UCTHHA B YTOJIOBHOM IIPOM3BOACTBE, IPOOIEMaM ee MOHNMa-
HUS B HAYYHOW JIUTEpaType W MPAKTHUKE YTOJIOBHO-IIPOLECCYaIbHOTO MIPUMEHEHHS. B 4acTHOCTH, paccMOTpeH UcTopHie-
CKH IyTh Pa3BUTHUS YUEHHI 00 NCTHHE B YTOJIOBHOM IPOLIECCE, KPUTHUECKH OCMBICIEHBI TIOIXO/IBI K €€ IIOHNMaHHUI0 KaK
a0OCoMIOTHOM, MaTepuabHOI 1 OTHOCHTENBHOM. [IpMEeHNTENBHO K IPaBOBOH PErIaMeHTAIMN YTOJIOBHOTO IIPON3BOJICTBA B
HoBoM YIIK YkpauHsl, npoaHann3npoBaHbl OCHOBHBIC TEOPHH UCTHHBI B COBPEMEHHOH YTOIOBHO-NIPOLIECCYaTIbHON HayKe
(Teopust OOBEKTHBHOH, ITPOIIECCYaIbHOM M KOHBEHIIMOHHOW UCTHHBI). CiesiaH BBIBOJL O HEBO3MOXKHOCTH KXKIOH U3 HUX B
OT/IEJIFHOCTH OXBAaTUTh BCIO YTOJIOBHO-TIPOIIECCYAIBHYIO JIEITEILHOCTD, TOCKOJIBKY BCE PACCMOTPEHHBIE TEOPHH B TOM HITH
WHOH Mepe 3a/1efiCTBOBaHbI B YTOJIOBHOM IPOH3BOACTBE. [103TOMY MpeyioxkeHO paccMaTpyuBaTh MX OCHOBHBIE ITOJIOKCHHUS
KaK COCTaBJISIOIINE KOMIOHEHTHI €IMHOTO MOHATHS «MCTHHA» B YTOJIOBHOM IIpOIIecCe.

KroueBble ci10Ba: ncrnHa, abCoNOTHAS, MaTepralibHast, OTHOCUTEINIbHASI, OOBEKTUBHAS, TIPOIeCcCyanbHast, KOHBEHIIH-

OHHAasl UCTUHA, KOMIIOHCHTBI HCTUHBI, YTOJIOBHOC IPOU3BOACTBO.

HOCTaHOBKa npodiemMbl. PazBuTue oTe4ecTBEH-
HOT'O YTOJIOBHOTO TIPOIlecca, B YaCTHOCTH IIPH-
Hsatue HoBoro YIIK VYkpaunsl, o0ycioBnuBaeT HeoO-
XOJUMOCTb HCCJIEAOBAHUS U PAcCMOTPEHHS Hay4YHBIX
B3[VISII0OB OTHOCHUTENIBHO MMOHUMAHUS CYILIHOCTH UCTUHBI
B YIOJIOBHOM IPOM3BOACTBE. Benp B CBA3M ¢ NPUHATHI-
MU 3aKOHOJATEIbHBIMH HOBEJIAMH, B HAayKe€ YIOJIOB-
HOTO Tpolecca B MOCIEIHUE oAbl MPEANPUHUMAIOTCS
MOMBITKA IEpecMOTpa IOAXOAOB K HCTUHE Kak LeJu
YTOJIOBHOIO CYIONIPOM3BOACTBA B LIEJIOM, U YIOJOBHO-
MIPOLIECCYaNBFHOTO TOKA3bIBAHMUS, B YACTHOCTH.
AKTYyaJlbHOCTH CTATbH. AHAJIN3 HAYYHOU JIUTEpaTY-
PBI TIO YTOJIOBHOMY IIPOIIECCY MOKA3bIBACT, YTO MOUCKU
MMOHUMAaHUSI UCTUHBI TPOAOIIKAIIMCH JOCTATOYHO JTABHO
Y TPOJOJDKAIOT BBI3BIBATH TUCKYCCHUU CPENU Mpolieccya-
JIUCTOB U B HAIlIe BpeMs. JTO OOBSCHAETCS TEM, UTO B
YIOJIOBHOM IPOW3BOJICTBE BBIICHEHHE CYIIHOCTH 3TOMN
KaTeropuy SIBIIETCST HEOOXOAWMBIM [UIS PEIICHHs BO-
Ipoca OTHOCUTENbHO MOHMMAaHUA LeNeHd, CoAepKaHus,
CyOBEKTOB KaK YTOJOBHO-IIPOIECCYAIHOM AeATEIbHO-
CTU B LIEJIOM, TaK U YIOJOBHO-IIPOLECCYaIbHOIO JOKa-
3BIBaHUS, B 9aCTHOCTH. OCOOYI0 aKTyallbHOCTh HEOOX0-
JUMOCTH PELICHHUS 3TOT0 BONPOCA MOIYIHIIO B CBA3U CO
BerymieHneM B cuity HoBoro YIIK Vkpaunsl. mMeHnHO
3TUMH 0OCTOATENLCTBAMU 0OBACHSETCA HEOOXOIUMOCTh
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HAITUCAHWS TAaHHOU CTaThH, €€ JIOTHKA U CONCPIKaHHUE.

@DopMyIHPOBKA 1eJiel cTaThby (I0CTAHOBKA 3a/1a-
yn). Llempro paboTHI SBISIETCS UCCIIENOBAHNE 3aKOHOA-
TEJIFHOTO PENIAMEHTUPOBAHMS M HAYYHOTO ITOHUMAHHS
WCTHHBI KaK omHOW w3 (DyHIaMEHTaJbHBIX KaTeTrOphit
YIOJIOBHOTO TPOIECCa, & TAKXkKe BBIPAKEHHSI COOCTBEH-
HOTO MMOHWMAHUS €€ CYIIHOCTH, COIEPKAHUS U TIOHSTHUSI.

H310:keHne 0CHOBHOTO MaTepHaJia. B tocoBerckuit
TIEPUOJ Pa3BUTHA YTOJIOBHOTO MPOLIECCa U3BECTHBIE yUe-
HBIC OTMEYAIIM, YTO COCTS3aTeNbHas (opMa YroJOBHO-
TO IpoIecca, KOTopas 1Mo CyTH OblLIa BBEACHA YCTaBOM
YTOJIOBHOTO CyAOonpomn3BoacTBa 1864 roga, BO MHOTOM
HECOBMECTUMA C TPEOOBAHMAMH JOCTIDKCHUS OOBEK-
TUBHOW (MaTepHaNbHOI) HCTUHBI, TIOCKOIBKY TIOCIISTHSIS
SIBIISICTCS TIPOSIBIICHUEM ITyOJIMYHOTO Havaja, 4to Oojee
XapaKTEepHO ISl PO3BICKHOTO (MHKBU3HILIMOHHOTO) IPO-
necca. Tak, JI. E. BnranuMupoB cunran, 4yTo Cy/ MOJTHOU
JIOCTOBEPHOCTH 3HAHUH B JIeJie YCTAHOBUTh HE MOXKET, a
CIOCOOEH TONBKO JOCTHYBL Oojiee-MeHee BBICOKOW cTe-
MeHU BEPOSTHOCTH. (DaKTHUECKOM ITOCTOBEPHOCTH HE
CYIIECTBYeT OOBEKTHBHO, OHA JIMILIb OIpPEAEIeHHOEe CO-
cTostHME Hamero yoexxaenus [1, ¢. 99]. AHaloOru4Hyo
MBICIT BBICKa3biBaM Takke B. A. CmydeBckuii [2, c.
397], H. H. Po3un [3], B. JI. Cnacosuu [4, ¢. 15, 16] u 1.
5. Oottauntkmii [5, c. 172].
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B coBerckoe Bpemsl, HCXOAS W3 MMOHUMAaHHS YHCTO
MyOJMYHOTO XapakTepa YTOJIOBHOTO CYHOIPOM3BOJ-
CTBa €IUHCTBEHHO BEPHOW NpH3HABAJIACh TEOPHUS 00b-
eKTUBHOM ucTHHBL. Ee Teopernyeckoit 0azoii Obuia
THOCEOJIOTHS AMAJIEKTHYECKOTO MaTepHalin3Ma, KOTO-
past TO3BOJIMIIA CIENaTh BBIBOJ O TOM, YTO COBETCKHI
CIIEAOBATENb U CYJ CIOCOOHBI MO KaXKAOMY YTOJIOBHO-
My JIelly YCTaHOBHUTHh OOCTOATEIHCTBA COBEPLIEHHOTO
MPECTYIUICHUS B TOYHOM COOTBETCTBHUU C IEHCTBUTEIb-
HOCTbI0. CIIOPBI OTHOCUTENIBHO TIOHUMaHUsI CYIIHOCTH
HCTHHBI B TO BpEMsI CBOIMJIINCE K aHAJIN3Y BBICKA3bIBae-
MBIX MHEHHH OTHOCHTEIIFHO e¢ XapakTepa (Kak IpaBH-
JI0, IIyTEeM yKa3aHUs TOTO WM MHOTO MPHUJIaraTeIbHOTO
nepe]] CIIOBOM UCTHHA):

a) TO, KaK aOCOIFOTHOM (KaK CyMMBI OTJICNIbHBIX WC-
THUH, Ka)XJas U3 KOTOPBIX SBISICTCSI OTHOCUTENbHOMN). Ta-
KM€ B3IVIs11bI BbICKa3bIBaIMCh B 30-50-X rogax mpoImioro
cronerus C. A. I'omysckum, U. /1. Ilepnoseim, P. J1. Paxy-
HoBbIM, M. C. CtporoBudeM. CTOpOHHUKH aOCONIOTHOM
WCTHHBI CYUTAIIH, YTO B YTOJIOBHOM IpOLECCE, B KAXKIOM
YTOJIOBHOM JIeJTIC MOKET OBITh YCTaHOBIICHA a0COIIOTHAS
WCTUHA, ¥ HUKAaKUX TMPEISTCTBUI AL 3TOTO HE CyIe-
cTByeT. Ecnu WcTHHA He HaleHa, eClId NPECTYIUICHHUE
HE PacKphITO U MPECTYIHUK HE Pa3o0iaueH ..., 3HAYMT,
CJIEICTBHE U CyJ HE CIIPAaBUJIMCH CO CBOEU 3a/a4eH, J0-
IIyCTHJIM CEPbE3HOE HApYyILIEHUE 3aKOHHOCTH [6, c. 329].
Ha nam B3misil, IOHMMaHKE CYITHOCTH WCTHHBI, yCTa-
HABJIMBAEMOH B yTOJIOBHOM ITPOM3BOZCTBE, KaK aOCOIIOT-
HOH, ObLIO omuOo4HbIM. M3 punocopun u3BecTHO, 4TO
CTpeMIIeHHE K a0COTIOTY HMeeT OeCKOHEUHBIH XapakTep.
B yronoBHOM ke mpoliecce BBeAEHUs KaTteropuu abco-
JFOTHOHM MCTHHBI PUMEHUMO K TIPOIIECCY AOKA3bIBAHHS
00CTOSITENBECTB COBEPIICHHOTO MPECTYIUICHUS SIBIIETCS
COMHUTENBHBIM. ECITi KOHKpETHEIH IPaBOIIPUMEHHUTENH
OyeT cuuTath COOpAHHBINA JTOKA3aTeIbCTBEHHBIA MaTe-
pHaI U CBOE BHACHHE KOHKPETHBIX 0OCTOATEIIHCTB JeNa
Kak abCOJIFOTHO BEPHOE, M HE YUUTHIBATH MMO3UIIUHU CyOb-
€KTOB JIOKa3bIBaHHS WJIM UHBIX MPABONPUMEHUTENICH, TO
9TO MOXKET MPUBECTH K CEPhE3HBIM «IepeKocam» TpH
OCYILIECTBJICHUHU YTOJIOBHOTO ITPOM3BOACTBA, M KaK CIIe/I-
CTBHE K IPUHATHIO HE3aKOHHOTO PEIICHHS;

0) To, KaK MaTrepualibHOM, MO KOTOPOH MOHUMAJIOCh
TpeOoBaHNEe TPABUIILHOTO, CIPABEIIHBOTO Pa3pEIICHHs
YTOJIOBHOTO JIeJNIa, TIPHHATHE CYAOM PEIICHUS, OCHOBaH-
HOTO Ha TO3HAHUH (PAKTOB, KOTOPHIE MMETH MECTO B
nefictBuTenbHOCTH [8, 9]. MarepuanbHast NCTHHA paciie-
HUBAJIaCh KaK BBICIIAs CTEIEHb CyObEKTHBHOW YBEpPEH-
HOCTH B CIIPaBEIIMBOCTH MPUHATOTO pemieHus. OmxHaKo
ofpe/ieNieHNe NCTUHBI KaK HCTHHBI MAaTepUabHON BhI3Ba-
JI0 PE3KYI0 KPUTHUKY OTHENIBHBIX FOPUCTOB, JUI KOTOPBIX
Ba)XHO OBLIO YCTaHOBUTH, KAKOBA MPHPOJA MaTepHab-
HOH WCTUHBI B ONIPEICTICHUH CTEIIEHH TTO3HAHKS (DaKTOB,
Y KaKOBO €€ COOTHOIIEHHE C 00bEKTUBHOW NCTHHOM [ 10,
c. 53]. M. C. CtporoBud B CBOMX paHHHX paboOTax Mo-
CBSIIICHHBIX 3TOI TeMe He CIIEIINI OTOXICCTBISTH Ma-
TEpHATBHYIO H 00BEKTHBHYIO HCTHHEL: «OIHO /IO — I10-
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HSITHE UCTUHBI, IPYTOe JIEJI0 — TIOHSTHE TOCTOBEPHOCTH,
KOTOPYIO MBI B HEW UMeeM, a OHa OTHOCHUTEJIbHA, U MBI €€
oOHapy>KrBaeM, KOTrJia Halllk MBICIIH COIVIacytoTcs ¢ (hak-
TaMH (PU3UYECKOTO WITH MOPATBEHOTO TOPSIKa, KOTOPhIS
MBI KeTlaeM To3HaTh» [8, c. 96]. XoTs mozxxe OH ke OT-
MeJal: «MaTepraIbHOM HCTHHOM B YTOIIOBHOM TIpoIiecce
Ha3bIBACTCS TIOJTHOC M TOYHOE COOTBETCTBHE OOBHEKTHB-
HOH NEHCTBUTEIBHOCTH BEIBOJIOB CIICACTBHA U CyAa 00
00CTOSITENBCTBAX JIeNa, KOTOPOE PACCICAYETCS U pera-
€TCsl, 0 BAHOBHOCTH HMJI HCBUHOBHOCTH TIPUBIICUCHHBIX
K YTOJIOBHOM OTBETCTBEHHOCTH JHL. ... MarepuanbHas
WCTHHA — 3TO O0OBbEKTUBHAsI UCTHUHA» [6, ¢. 167]. 1o Ha-
1IeMy MHEHUIO, B BBEJICHUH MOHATHS MaTepUalibHOM HC-
TUHBI, KOTOPOE CUUTAJIOCH WACHTUYHBIM MOHATHIO 00b-
EKTUBHOH, HUKaKOH HEOOXOMUMOCTH He OBLIO;

B) TO, KaK OTHOCHUTENBHOH. JlaHHas mo3uIus mpeoo-
nmamana B 70-90-x romqax XX Beka. Tak, aBropsl « Teopun
JIOKa3aTeIbCTB B COBETCKOM YTOIIOBHOM IIPOIIECCE» OT-
MeYaJH, YTO JOCTUTHYTAas B yTOJIOBHOM IIpOIecce UCTH-
Ha HE MOXKET XapaKTepH30BaThCsl Kak UCTHHA abCONOT-
Hasl B CWJIy €€ HEMOJIHOTHI, orpanndeHHocT [11, c. 56].

C navasna 90-X roioB 1 J10 HACTOSAIIETO BPEMEHH B Ha-
YYHOU JIUTEpaType BBICKA3BIBAIUCH PA3IUUHbIC B3IVIAIbI
Ha Mpo0IeMaTHKy UCTHHBI B YTOJIOBHOM Ipouecce. Kak
B MOJIEPKKY HIell CBOMX NpENIIeCTBEHHUKOB, B 4acT-
HOCTH COXPaHCHUS TEOPUH OOBEKTHBHOH HCTHHBI Kak
MOHOTIOJTBHOTO METOIOJIOTMIECKOTO Hadajia B YTOIIOBHO-
TPOIIECCYATbHOM JOKa3bIBaHUM, TaK W 00 BO3MOKHOM
OTKa3e OT 3TOH KaTeropiy B HayKe YTOJIOBHOTO IpoIiecca
BooOme. CTOPOHHHMKN OTKa3a OT KAaTerOpUH «HCTHHA»
OTMEYAIOT, YTO 3Ta HJesl CBOMCTBEHHA MOCTMOJCPHU3-
My B punocoduu, KOTOPBIi IPOBO3ITIACHI TE3UC HEBO3-
MOKHOCTH CYIIIECTBOBaHUsI UCTUHBI KaK TakoBOW [12,
c. 21]. Ilo muenuto H. TlogoneHOro, OTKa3 OT MCTUHBI
KaK YHHBEPCAJIbHOW LEHHOCTU OOYCIIOBJIEH U TEM, YTO
CTpeMJIEHHE K UCTHHE B paMKaX yTOJIOBHOIO Mpolecca
HE Bcerma oOeCIeurBaio HACTOSINEE €€ NOCTIKEHHS U
9acTO BO3BPAIIANOCEH 3JI0M, KaK IUIs OTAENBHBIX JFONEH,
TaK ¥ U 00IIecTBa B 1eJIoM. MOXXHO Jjayke TOBOPHUTE O
TOM, 9YTO CaMO TPeOOBaHHME MOMCKA MCTHHBI MONTAIIKH-
BaJla OT/IEJIbHBIX CJIEN0BATENEH, IIPOKYPOPOB U cynel K
aMOpaJIbHBIM JICHCTBUSIM — TIPUHYKICHUIO HEBUHOBHBIX
JIOJIel K CaMOOTOBOPY, MCIOIB30BAHUIO METONIOB (DH3H-
YECKOT0 U Ticuxudeckoro Hacwwms [13, c. 49].

Hcropuueckuil 3KCKypc B UCTOPHUIO Pa3BUTHUS B3IVIA-
JIOB OTHOCHUTENBHO (PYHKIIMOHAJBHOM 1 CYIIHOCTHOH Xa-
PaKTEPUCTHKY KaTeTOPUH «HCTHHBD) B HAyKE YTOJIOBHOTO
mporiecca, JaeT BO3MOXKHOCTh BEIICTIHTH OCHOBHBIE TEO-
pHH, KOMIUICKCHBIA aHaIN3 KOTOPHIX, IO HAIIEMy MHe-
HUIO, TTO3BOJIUT c(HOPMYITHPOBaTh COOCTBEHHOE BHJICHHE
HCTUHBI B COBPEMEHHOM YTOJIOBHOM IIpoIiecce YKpawu-
HBL

Teopusa obvexmugroll ucmunsl. JlaHHas Teopus, KaKk
MBI y>Ke BBIIIIE OTMEYAJIH, JOBOJILHO J0JITOE BPEMs CUUTA-
Jlach €IMHCTBEHHO BEPHOM, U ceifuac MpononKaeT 3aHu-
Marb FOCTIOJCTBYIOIIEE MOJIOKEHUE B OTEYECTBEHHON Ha-
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YK€ yroJIOBHOTO Iporiecca. CBOUM MOSBIEHHEM U yCTOM-
YUBBIM CYIICCTBOBAHHEM OHA ITOJDKHA OBITH OlaromapHa
KJIACCHYECKOW KOHIICTIITUH UCTHHBI [IToApoOHee cM.: 14 c.
185-192], a Taxke MapKCHUCTCKO-JIEHUHCKOW THOCEOJIOTUH
1 TEOPHH TIO3HAHUS AUAJICKTHIECKOro MaTepuanmsma. [1o
MHEHHIO CTOPOHHHKOB 3TOH TEOpHH, MO OOBEKTHBHOI
UCTUHON TOHUMAETCS TAKOEe COZEp)KaHUE 3HAHHUM, KOTO-
poe BEpHO OTpakaeT OOBEKTUBHYIO AEHCTBUTEIBHOCTD
U HE 33aBHUCHUT OT CyObEKTa IO3HAHMS. YCTAHOBUTH 00b-
€KTUBHYIO HCTUHY B YTOJIOBHOM IPOLECCE O3HAYAET MO-
3HaTh BCE OOCTOATENHCTBA, KOTOPHIE JODKHBI OBITH yCTa-
HOBJIEHBI B YTOJIOBHOM [I€JI€, B COOTBETCTBHUH C TEM, KaK
OHU UMEJIM MECTO B IEUCTBUTENILHOCTH.

KputepusiMu HCTUHHOCTM TIONMYYEHHBIX 3HAHHMH,
COINIACHO MApPKCHCTCKO-JICHHHCKOH (ritocopun sBIs-
eTcsl IPAaKTHKA B BUJE JIBYX OCHOBHBIX (hopM: a) Hemo-
CPEICTBEHHOM — B BHJE IIPOLECCYalbHBIX ACUCTBUH,
HAIIPaBJICHHBIX Ha COOMpaHME, MPOBEPKY U OLEHKY J0-
Ka3aTelbCTB, C MOMOLIBIO KOTOPBIX YCTaHABIUBACTCS
UCTUHHOCTb BBIBOJIOB OTHOCHUTEIBHO OOCTOSITENIBCTB
YTOJIOBHOTO MPOU3BOJICTBA 0) ONOCPEIOBAHHON — B BUJIE
0000IIEHHOW TPEABITYIICH TPAKTHKH, BBIPAKCHHOMN
B IOJIOKEHUSAX HAyK YTOJIOBHOIO Ipoliecca, KpUMHUHA-
JUCTUKH, B TPO(ECCHOHATILHOM U O0IIeM >KU3HCHHOM
OIIBITE.

OpnHako, Ha Hall B3IV, AaHHAs TEOpUs Ha CErof-
HSIIHUI IeHb HE COBCEM COOTBETCTBYET HH IOJIOKEHHU-
SIM JI€MCTBYIOIIETO YIOJIOBHO-IIPOLECCYAIBHOIO 3aKOHO-
JIaTeabCTBa, HU TEM Ooee TeM MPeJIOKEHUSIM, KOTOPhIe
BBICKa3bIBAIOTCA B HAYKE YTOJIOBHOTO MPOLIECCA OTHOCH-
TEJIbHO BBEJCHUS HOBBIX HHCTUTYTOB.

OTO He 3HAYUT, YTO MBI OTBEPraeM JOCTHUIKEHHS T€O-
puH OOBEKTUBHOW MCTHHBI, TIOJIOKEHHUS KOTOPOU B Tede-
HHUE JNECATHICTHHA JOCTATOYHO IOAPOOHO HCCIICIOBAHBI
YUEHBIMU 1 IIPOBEPEHB! BpEMEHEM. MBI JIUILIb CUUTAEM,
YTO B Pe3yJIbTaTe 3BOJIIOLMOHUPOBAHUS YIOJIOBHOIO CY-
JOIIPOU3BOJICTBA JaHHAsI TEOPHsI IOTEPSAIa MOHOIIOIBHOE
METOJ0JIOTMYECKOE HAYaJIo B YTOJIOBHO-IIPOLIECCYAIbHOM
JOKa3bIBaHUH, [IOCKOJIbKY, Ha HAIll B3N, COCTA3ATENb-
Hast popMa YTOJIOBHOTO CYJOIPOU3BOJCTBA BO MHOTOM
HECOBMECTUMA C TPEOOBAHUSAMU JTOCTHKEHHS OOBEKTHB-
HOU NCTHHBI.

Ipoyeccyanvnas meopusi ucmunsbl npeononazaem,
YTO UCTUHOM SBJIAIOTCS HOJyYEHHbIE 3HAHUS, KOTOpBIE
OTBEYAIOT HE OOBEKTHBHOU JICHCTBUTEIHHOCTH, a Olpe-
JEJICHHBIM IIpaBWIaM, MOJOKEHUSIM, HCTUHHOCTD KOTO-
PBIX HE BBI3bIBAET COMHEHHUH, npe3toMupyeTcs. Takumu
MIPaBHJIAMH SBISIOTCS TPEINUCAHUS COOTBETCTBYIOIINX
HOPMAaTHBHBIX aKTOB (B YTOJOBHO-TIPOIECCYaIbHOM Jes-
TEJILHOCTH 3TO B IIEPBYIO OYEPEb YTOIOBHBIN IIPOLIECCY-
QJIbHBIA 1 YTOJIOBHBIN 3aKOH).

B coserckuil nepuon popmanbHasg ucTHHA (UMEHHO
TaK €e Ha3bIBaJM B TO BPEMs) MPOTUBOIIOCTABIISLIACH
00BEKTHBHOW 1 NO/BEprajach KpUTHKE KaK Teopus, KO-
TOpas MPUCYLIA KATUTAIUCTUUECKOMY cTpoto. HecmoTps
Ha 3TO, OTIpeaeIeHHbIe (popMaTbHbBIE MOMEHTHI, KOTOPBIE
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JIOJDKHBI OBITH COOMIOAEHBI B YTOJIOBHOM IPOU3BOJICTBE
(Hanpumep, cOOMOICHUE NOPSAKA PACCMOTPEHHS A€Na B
cyqe, MoAa4u KacCallMOHHOM >kaylo0bl U T. 11.), U, B YacT-
HOCTH, TIPU OCYIIECTBIEHUU JIOKa3bIBaHUS (HarpuUMep,
IIPU PELIEHUH BOIIPOCca JOMYCTUMOCTH MOMyYEHHBIX J10-
Ka3aTeNbCTB, TJIE TEPBOCTEIICHHOE 3HAUCHUE MPUOOpe-
TaIOT KaK pa3 BOIIPOCHI ()OPMBI, a HE YCTaHOBICHHUE CO-
OTBETCTBUS UX COICPKAHUS JCHCTBUTEILHOCTH) BCETIa
ObUIH, €CTh U JOJDKHBI OCTABATHCS.

B mocnemHee BpeMsi OTHOIIGHHE K IIPOLECCyallb-
HOM MCTHHE CYIIECTBEHHO H3MEHWIOCh. lMeer mecto
MOHMMAaHUE BAXXHOCTH COOMIONEHUS MPOLECCYaTbHOM
(hopMmbl (OCTHXKEHHS TPOLECCYaTbHON UCTUHBI) B XOJ€
YTOJIOBHOT'O IIPOU3BOJICTBA U BBIHECEHUS COOTBETCTBYIO-
niero pemeHus. JedaTensHOCTh 0 MPUMEHEHUIO 3aKOHA
(YroJoBHOTO M yroJIOBHOTO MPOLIECCYAIHOI0) MO CYTH
SIBIISIETCS Cepoid NSWCTBHS TEOPHH MPOIIeCCYATbHON HC-
TuHEL [IpaBoBas KBaIM(UKAIMSI COBEPIICHHOTO ACSHIUS
COIVIACHO ATOM TEOPHUHM JOJKHA BKJIOUATHCS B COIEpIKa-
HHE UCTUHBI, KOTOPAsi JOCTUTACTCSI B YTOJIOBHOM TIPOM3-
BozcTBe. Ecnm Takas KBanmQukamus sBISIETCS Herpa-
BIJIBHOM, TO HCTHHA HE SIBIISICTCS] yCTAHOBICHHOM.

Kongenyuonnas meopusa ucmunvi. CTOpOHHHKH 3TOM
TeopuH [ 15] cunTaroT HCTUHOM NOJI0XKEHUE, KOTOPOE IPH-
3HAETCA TAaKUM I10 COIIaCOBaHUIO (KOHBEHLMH) CTOPOH U
HAILUIO CBOE 3aKpeIIeHHe B KOHEYHOM MTOTOBOM pelle-
HUM, KOTOPBIM 3aKaHYMBAETCSI YTOJIOBHOE IPOU3BOICTBO.
CyxIeHue coracHo 3TOW TEOpUH SIBISETCS UCTUHHBIM
(He ICTUHHBIM) HE IOTOMY, YTO OHO COOTBETCTBYET (HE
COOTBETCTBYET) ACHCTBUTEILHOCTH, a JIUIIE TOTOMY, YTO
CyOBEKTBI JOTOBOPWJIUCH CIUTATH €T0 HCTHHHBIM.

IIpumepamu peanusanuu TEOPUM KOHBEHIIMOHHOM
UCTUHBI B YTOJIOBHOM TIpoIiecce YKPAaHHbI HA CETOMHSAII-
HUIl JeHb SBIACTCS 3aKII0YeHHE CONIAIICHHNA O IMpH-
MHUPEHHH MEXy MOTEPHEeBIINM U MOA03PEBAEMbIM WU
OOBUHAEMBIM M MEXAY MPOKYPOPOM U MOJ03PEBAEMBIM
WM OOBUHSEMBIM O TIPU3HAHWU BUHOBHOCTH (TnaBa 35
VIIK VYkpauHbl), 0CBOOOKICHHUE OT YTOJOBHOW OTBET-
CTBEHHOCTH B CBSI3U C IPUMHPEHHEM I10JJ03PEBAEMO-
ro, ooBuHSeMOro ¢ notepreBmM (§ 2 miaBel 24 YIIK
VYkpaussl, cT. 46 YK VkpauHsbl), 3aKpBITHE YTOJIOBHOTO
MIPON3BOACTBA WM BHIHECCHHUS ONIPABAATEIIFHOTO IIPUTO-
BOpa M TaKUM 00pa3oM INpU3HAHHUE JIUIA HEBUHOBHBIM,
KOI7la HE YCTAHOBNEHBI JIOCTaTOUHBIC JOKa3aTelbCTBa
JUISl TOKa3bIBaHUSI BUHOBHOCTH JIMLIA B CyA€ M UcUepIa-
HBI BO3MOXKHOCTH MX Tonydenus (1. 3 4. 1 ct. 284 YIIK
VYkpaunsl). HecMOTpst Ha HeOCTHXKEHHE OOBEKTUBHON
WCTHHBI, IPABOBbIE MOCIEACTBUS TAKUX PELICHUI HE BbI-
3BIBAIOT COMHEHHH. B MX OCHOBE JIGKHUT JOOPOBOJIBHO
3aKITI0OYEHHOE MEKIY CTOPOHAMH OOBUHEHHS W 3alIUTHI
COIIallIEHUE, KOTOPOE SIBISETCSA MPUEMIIEMBIM ISl HUX
000HX M KOTOPBIM PEIIACTCS] YTOJIOBHO-IIPABOBOH CIIOP.
HTorom siBsieTcsl BBIHECEHHE TIPABOCYIHOTO PEIICHUS B
YCIIOBUSX 3KOHOMHHU CTOPOHAMH CPEJCTB, BPEMEHH, Jie-
HEXKHBIX CPE/ICTB.

Brleyka3zanHble TEOPUM UCTUHBI B YTOJIOBHOM TPO-

AUGUST 2013



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HAIAOHAJIBHBII FOPUIAYECKHUIT KYPHAJL: TEOPHS M TIPAKTHKA » NATIONAL LAW JOURNAL: TEORY AND PRACTICE

mecce MEHCTBUTENFHO MMEIOT MPaBO Ha CYNIECTBOBA-
HHE, OJHAKO, CIIEAyeT 3aMETHTh, YTO HH ONHA M3 HHUX
CaMOCTOSITENIFHO HE MOXKET OXBATHTH BCIO YTOIOBHO-
MPOLIECCYAFHYIO ACSTENbHOCTE. Bee oHmM (M ycTaHOB-
neHre (HPaKTHIECKUX OOCTOATENBCTB YTOJIOBHOTO TIPOU3-
BOJICTBA, M COOTBETCTBHE HOPMATHUBHBIM MPEUCAHUSM,
Y JIOTOBOPHBIE Havyasa) B TOM UM WHOM CTETeHH, 3aJieii-
CTBOBaHHBI B YTOJIOBHOM Ipou3BoacTBe. [loatomy, cuu-
TaeM, MPaBIWIbHBIM OyIeT paccMaTpHUBaTh IOJOXKEHHE
TIPENICTABICHHBIX BBIIIC TEOPHH HCTHHBI B YTOJOBHOM
MPOLIECCE COCTABILIFONIMME KOMIIOHEHTaMH €IMHOTO I10-
HATHS «HCTHHA». B TakoMm cirydae mcTHHA 32 CUET KOM-
MIOHCHTOB, BXOJAIINX B €€ ColepyKaHue, OyeT codeTarhb
B ceOe CBOMCTBA PeajbHOCTH (CIIOCOOHOCTh B XOJIE TO-
3HaHUS (PAKTUUECKUX OOCTOSTENBCTB OTOOpaXkaTh 00b-
€KThI TIO3HAHUS B TOYHOM COOTBETCTBUH C JICHCTBUTENb-
HOCTBIO), TPOIECCYaTbHOCTH (CIOCOOHOCTh CyOBEKTa
TIO3HAHUSI TIOJIHOLIEHHO OTPa3UTh Pe3yNIbTaThl MO3HAHUS
B NPEAYCMOTPEHHOMN 3aKOHOM IpOLieCCyaIbHOI (hopme
U YCTAaHOBUTH MX COOTBETCTBHE HOPMATHBHBIM MPEIIITH-
CaHUSIM) U KOHBEHIIMOHHOCTU IMO3HAHUS (CIOCOOHOCTH
pemIaTh YTOJOBHO-TIPABOBOM CHOP ITyTEM 3aKIFOUCHHS
COOTBETCTBYIOIIETO COTVIAIICHH).

OObeMBl COoYeTaHUS YKa3aHHBIX KOMIIOHCHTOB HC-
TUHBI MOTYT OBITH PA3NUYHBIMA B 3aBUCHMOCTH OT
THUIIA YTOJIOBHOTO TIporecca, (JOPMBI U 3Tama YroJIOBHO-
IpoleccyalbHON AesTenbHOCTH. OHM MOTYT HaXOOWTh
CBO€ MPOSIBJICHHE B TOM WJIM MHON CTENEHH, KaK B OT/IENb-
HBIX MPOLIECCYATBHBIX ICHCTBUAX, TAK U IIPHCYTCTBOBAThH
Ha MPOTSHKEHUH BCETO X0/1a YTOJIOBHOTO MTPOU3BOICTBA.

Panee wmccnenoBareny CYIMIHOCTH UCTUHBI PUXOMIH-
JM K MBICIIH, YTO MCTHHA TIO3HACTCS, YCTAHABIUBACTCS
B TIpoIlecce yroJioBHOTO mpowusBoacTia [11, c. 116, 117;
16, c. 60-69; 17, c. 8-43; 18, c. 149]. Omgnako, ucxons
W3 HaIIeTO TIOHUMAHUS CONEpP)KAaHNS MCTHHBI B YTOJIOB-
HOM TIpoIIecce KaK COYETaHHsI KOMIIOHCHTOB Pa3IYHbBIX
Teopuid (OTAENBHBIE U3 KOTOPBIX HE MPOCTO MO3HAIOTCA,
a JIOCTUTAIOTCS), a TAKKE BO3JIOKEHHON Ha TOCYAApCTBO
00513aHHOCTH JaTh IIPABOBYIO OLICHKY COOBITHIO, KOTOPOE
HUMeJI0 MECTO, M PELIUTh YTOJIOBHO-IIPABOBOM CIIOp OT-
HOCHUTENIBHO 3TOTO COOBITHS, CUMTAEM, YTO CIIEAYET Io-
BOPHTH HE O TIO3HAHUH HCTHHBI, a O e¢ (POPMHPOBAHUH.
JleiCTBUTENEHO, B XO[C YTOJIOBHOTO MPOHM3BOICTBA HC-
THHA SIBIIETCS PE3YJBTATOM IPOBEICHHS HE KaKOW-TO
HCCIIEIOBATEBCKON paboThI (TAaKUM 00pa3oM IO3HAETCS
Hay9Has] UCTHHA), & JCATCIBHOCTH Cyla W yYaCTHUKOB
YTOJIOBHOTO CYZOIPOU3BOJICTBA, KOTOPHIE HAXOISTCS HA
Pa3IMYHBIX TPOLECCYATBHBIX CTOPOHAX C IMPOTHUBOIIO-
JIOKHBIMUA (QYHKIUAMH U HHTEPECAMH, B TIOPSIIKE YETKO
perIaMeHTUPOBAaHHOM 3aKOHOM W C HCIOJB30BaHHEM
MIPEAYCMOTPEHHBIX M HE 3alpPEleHHBIX 3aKOHOM MpaBo-
BbIX cpenct. IIpouecc ¢GopMupoBaHUS HCTHHBI OCY-
MIECTBISIETCS Ha KaXKIOM JTalle yroJIOBHOTO IIpolecca,
Ha4YMHAs C JOCYAEeOHOrO TIPOW3BOICTBA W 3aKaHUHMBAsS
CylieOHBIM pa30oUPaTEITHLCTBOM.

BriBonbI, coeIaHHBIE MO Pe3yIbTaTaM HCC/Ie10Ba-
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Husl. Ha 0CHOBaHWMHN M3JT0KEHHOTO, CYUTAEM, YTO MOXKHO
JIaTh CIEyIOIIee ONpeeeHHIe TOHSITHS UCTHHBI B yTO-
JIOBHOM CYJIONPOU3BOACTBE. Mcmuna — 3TO TpaBOBas
KaTeropusi, KOTopas CO4eTaeT B ceOe CBONCTBA peabHO-
CTH, IPOLIECCYAIbHOCTU U KOHBEHIIHOHHOCTH MpoLecCy-
AJIbHOTO IMO3HAHUSA U (OPMUPYETCS B XOZE YTOJIOBHOTO
HOpPOU3BOACTBA B PE3YyNIbTaTe OCYLIECTBICHUS J0Ka3a-
TENBCTBEHHOH NEATEIHHOCTH CTOPOH, YYacTBYIOIIMX B
criope, U apOUTPalIbHON HEATENBHOCTH Cyna, KOTOpast
HAXOIHT CBOE IPOSIBIICHHE B ONPEIEICHHOM HTOTOBOM
peIIeHnH cyra.
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COBPEMEHHOE COCTOAHHUE U OCHOBHBIE TEHJAEHIINN
PAZBUTHUA ITPOKYPOPCKOI'O HA30PA 3A COBJIIOAEHUEM
3AKOHOB OB OXPAHE 3/10POBbS B YKPAUHE

Oxkcana BACUJIOBA-KAPBAIIKAS,
ACCUCTCHT Ka(be)lpm YTOJIOBHOTO ITpaBa 1 KPUMUHAJINCTHUKU qepHOBeHKOI‘O HallMOHAJIBHOI'O YHUBEPCUTETA
uM. 10. OenpkoBUYa, COUCKATEIh YICHOH CTENeHH KaHuIaTa IpUIndecknx HayKk HanmonansHON AkagemMun
MIPOKYpaTypbl YKpauHBI

SUMMARY

This article is devoted to the analysis and characterization of the effectiveness of prosecutorial supervision over
observance of legislation on health care, its current state and development trends for further improvement of the legal
settlement of the citizens’ rights to provide health. The health is examined in regard to the need for its regulatory settlement,
appropriate and timely defense and protection of the public authorities. It is proved that currently the development of public
law sphere of life and health is only the functional part of the total legal and constitutional interests, rights and freedoms of
man and citizen.

Key words: public prosecutor’s supervision, the right to health, the health sector, the Health Code, efficiency,
prosecutors.

% % %

OTa crarhs NOCBAIIECHA aHATU3Y 3(PPEKTUBHOCTHU IIPOKYPOPCKOTO Ha30pa 3a COOIIOAEHUEM 3aKOHOB 00 OXpaHe 310po-
BbSI, OCYLIECTBIISIETCS] XapaKTEPUCTHKA €r0 COBPEMEHHOT'0 COCTOSIHUSI M OCHOBHBIX TEHACHIMI Pa3BUTHS IS AajIbHEHIIEro
YCOBEPILEHCTBOBAHUS IIPABOBOTO YPETYJIMPOBaHMs 00eCIIedeHUs] MEIMIIMHCKHX 1PpaB rpaxkaaH. PaccmarpuBaercs 31paBo-
OXpaHeHHEe OTHOCHUTEJILHO HEOOXOIMMOCTH €ro HOPMAaTHBHOTO YPETryJIHMPOBaHMUs, HaJle)Kalel 1 CBOCBPEMEHHOM 3aIlIUThI
U OXpaHbl rOCy/IapCTBEHHBIMU OpraHaMu BiacTH. OOOCHOBAaHO, YTO Ha JAHHBIH MOMEHT Pa3BUTHS rOCYJapCTBEHHOIO 3a-
KOHOZATEeNbCTBA c(epa 3aIUThl )KU3HH U 37I0POBbS SBISIETCS TOJIBKO (PYHKIMOHAIIBHOM Y4acThIO BCEro 00beMa 3aKOHHBIX,
KOHCTUTYLIMOHHBIX HHTEPECOB, CBOOO/ 1 NPaB YeJIOBEKa U rpaXkJaHnuHa.

KioueBble c10Ba: IpoKypopcKuii Haa30p, MPaBo Ha OXpaHy 310pOBbs, cdepa 3apaBooxpaHeHHs, MeIUIIMHCKIHA KO-
JIeKC, MOBbIIEHNE 3PPEKTUBHOCTH, PAOOTHUK IIPOKYPATYPBI.

HOCTaHOBKa npodjeMsbl. OxpaHa 370pOBbs Ue-
JIOBEKa W TPaKJaHWHA YKPAaWHBI — 3TO JOCTa-
TOYHO IIMPOKasi M BakHas cepa KU3HEAEATECITLHOCTH,
KOTOpasi XapaKTepHU3yeTcsl MEPCIICKTUBAME JTaNTbHEHIIIe-
TO Pa3BUTHSL, CBI3aHHOTO C BOSHUKHOBEHHEM YCTBEPTOTO
TIOKOJICHUS TpaB, cBOOO 1 mHTEpecoB . [TosTomy 3a-
KOHOZAaTeNIbHOE YPETYIHMPOBaHUE OTAEIHLHOTO, OTpacie-
BOTO IIPOKYPOPCKOTO HA/I30pa 3a COOMIONEHNEM 3aKOHOB
00 OXpaHE 3IOPOBBS, COUECTAIOMIETOCS C OCYIIECTBIE-
HHEM TIEPCIIEKTHBHEBIX NPEe0Opa30BaHUi B OpraHU3aINN
OpPraHoB W Mpo(ecCHOHANBHOW AESTENFHOCTH WX pa-
OOTHHUKOB, SIBIISICTCS HEOOXOAMMOW MEPOM IS Pa3BUTHS
JKH3HECITOCOOHOTO, 37I0POBOTO, JOCTOMHOTO OOIIESCTBA.
Pearmmsaris 3amad rocynapCTBEHHON TOMUTHKH B cepe
3IpaBOOXPAHEHHS 3HAYUTEIHFHO YIPOCTHT Peatn3amnio
HAaJ[30pHOU JEATENBHOCTH MIPOKYpOopa YKpPauHbl, yYUTHI-
Bas TOT PaKT, 4TO dPPEKTUBHOCTL €€ (PYHKIIMOHUPOBA-
HUSI 3aBHCUT OT YPOBHS TOCYJAPCTBEHHOTO 00CCIICICHIS
3aKOHHBIX TIPaB, CBOOO U MHTEPECOB YEJIOBEKA U TPaxK-
JTAHWHA YKpauHBbL.

AKTYyaJIbHOCTb T€MbI HCCJIeI0BAHNS B CBSI3U C OT-
CYTCTBHEM HaIJICHKAIIETO TIPABOBOTO PETyINPOBAHNS pe-
QIIM3ALINH, 3aIIUTHI IPaB, CBOOOM 1 3aKOHHBIX HHTEPECOB
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TpakIaH Ha OXpaHy 3J0POBbs JTaHHBIN BOIIPOC TpeOyeT
JIOTIOJTHUTETIHHOTO, 00JIee TITyOOKOr0 HAyYHOTO UCCIIEe0-
BaHUS U CyIIECTBEHHOM JOPaOOTKH.

CocTosiHHE HcCIeNoBaHusA. AHAIN3 OCHOBHBIX BO-
MIPOCOB COBPEMEHHOTO COCTOSTHHS ¥ OCHOBHBIX TCHJICH-
U pa3BUTHS MPOKYPOPCKOTO HAA30pa 3a COOIONEHH-
€M 3aKOHOB 00 OXpaHe 37I0pPOBbsI B YKpaWHE COCTaBIISET
Hpe}lMeT HUCCIICAOBAHNA MHOT'MX BBIJAROIIINXCS yLIeH])IX,
cpenu KOTOpbIX cienyeT oTMetuTh: A. boposuka, IO.
Hemuna, B. JIpsuenko, A. Koberr, A. Komsiiosy, B. Hun-
nunosy, X. [logsopayto, 5. Pagemm, 1. Poxkosy, C. Pox-
koBa, A. CeBpyKa U IpyTux.

Ieanlo U 3aga4yeil CTATbU SIBISICTCS MCCIICIOBAHNC
COBpeMeHHOTO COCTOSAHHUSA U OCHOBHBIX TGHHGHHI/Iﬁ pa3—
BUTHSI TIPOKYPOPCKOTO Ha/30pa 3a coONoneHneM 3a-
KOHOB 00 OXpaHe 3I0pOBbS, JUIS YEro PEHIaroTCsl TaKue
3a/1aqy: C TIOMOIIBIO BHIBOZOB HAYYHBIX JEsITEeNIeH BhIZe-
JICHBI TPOOIeMBI HaJ[30pa 3a COOJIONICHUEM 3aKOHOB 00
OXPaHE 310pPOBbS, MPEMIOKEHBI KOHCTPYKTUBHBIE IIYTH
nux pemeHI/m, HaAMCUYCHBI OCHOBHBIC TCHACHIINHN lIaIIBHeﬁ-
IIeT0 Pa3BUTHS, B Mpeeax KOTOPBIX CIEIyeT YCOBep-
IICHCTBOBATH MIPABOBOE PETYIUPOBAHKE MPOKYPOPCKOTO
HaJ130pa 32 COOITIONICHNEM 3aKOHOB 00 OXpaHEe 37I0POBbSL.
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HN3noxenne ocHoBHOro marepuasna. Hagnexamas
(YHKIMOHATBHOCTE C(epBl 3IpPaBOOXPAHCHUS  SBIIS-
eTCsl OMHUM W3 BaKHEHIIHX YCIIOBHI MPOrPECCHBHOTO
pa3BUTHS TOCYIapcTBa U Onmaromonydus obmectBa. Tak
N. PoxkoBa, C. POXKOB XapaKTepu3ylOT COBpEMEHHOE
COCTOSIHHE 3IPaBOOXPAHCHUS CICAYIOIIUM 00pa3oM:
«OXpaHa 3I0pPOBBSl HACENCHUSI IO CHUX TOpP OCTaeTCs
OIHOW W3 COIMAJBbHO BAXHBIX c(ep rocynapcrsa, nes-
TENBHOCTB KOTOPOi TpeOyeT CYIIeCTBCHHBIX H3MEHCHUI.
HeompoBepkuMoii peabHOCTBIO COBPEMEHHOCTH SIBIISI-
eTCsl KOJIOCCANIBHEIC MPeoOpa3oBaHMsl MPAKTUIECCKH BO
BCEX 3BCHBSX OOIIECTBEHHON M IKOHOMHYECKOH JKU3HH,
CO3/IaHHE OCHOBEHI JUTS BEIBOAA YKPAWHBI HA TPACKTOPHIO
JUMHAMAYHOTO Pa3BHTHA, 00yCTPONCTBA KaK ITOJHOLICH-
HOTO, COBPEMEHHOTO ¥ LUBIJIN30BAaHHOTO TOCYHapCTBa,
TJIe TIpaBa U CBOOOIIBI TPpakaaH HE TONBKO ACKIapUpPYIOT-
sl M TApaHTHPYIOTCS, HO M PEATBHO 00CCIIEYNBAIOTCHL. ...
Ponb 31paBoOXpaHEHUS B JKH3HU KaXXIIOTO TOCYIapCTBa
HEBO3MOXHO TmepeorieHnTs. Cdepa 3apaBoOXpaHCHUS
BBITIOJTHSET BO3JIOKCHHBIC Ha Hee (PYyHKIHH, TIPexIe Bce-
T0, 32 CcUeT (PMHAHCUPOBAHUS U HAICKAIIETO TOCyaap-
CTBEHHOTO PETYITUPOBaHus. B 0CHOBE TOCIIETHETO JICKHUT
HOPMaTHBHO-TIpaBoBas 0a3a, oIpeAessonas MpaBoBoe
TIOJIO’KEHHE OPTaHOB, YUPEXKACHHUIA 1 JOJKHOCTHBIX JIML B
oOnactu 3apaBooxpaneHus» [1, c. 125]. B cBoto ouepens,
X.E. IlonBopHas moguepKuBaet, uto «chepa 3apaBooxpa-
HEHUsI OCYIIECTBILIET Psi BXKHBIX (QyHKIHIA: 1) obecre-
YEeHHE ONTHUMAJIBbHOTO YPOBHSA 310POBbs HACEJIEHHS, €T0
AKTHUBHOTO JIOJTOJICTUS U BRICOKOW pabOTOCIIOCOOHOCTH,
CO3JJaHHE YCIIOBUN M BO3MOXKHOCTEW AJISI KaXKIIOTO uJie-
Ha 00111eCcTBa NOCTOSIHHO 03[10PaBIMBAThCS, MPUOINKATH
COOCTBEHHOE CaMOYYBCTBUE K MOPAITLHOM U (PU3HMUECKOM
HOpMaM; 2) KOMIUIEKCHOE JMHAMHUYeckoe HaOmoneHe u
TIOTIEYUTENBCTBO MO COCTOSHHIO 3IOPOBBSI OTAEIBHOTO
YeJioBeKa M BCeX WIEHOB o0ImecTBa; 3) ¢hopMupoBaHue
ONTUMAJIHBIX MapaMeTpoB 370POBbsl OyayIIEro MOKO-
nenus» [2, c. 127]. 1ns Haasexaero ypoBHs pa3BUTHS
3paBOOXpaHEHUs] HEOOXOAWMO YCOBEPLICHCTBOBAHUE
TOCYIapCTBEHHOTO 3aKOHOJATENLCTBA, HOPMBI KOTOPOTO
o0ecreunBaroT (PyHKIIMOHAIBHOCTh COOTBETCTBYIOIIEH
cepbl JKU3HENESTENbHOCTH, U MPOKYPOPCKU Haa30p
32 UX CBOEBPEMEHHBIM M HaIUICKALIUM HCIOJHEHUEM
paOOTHUKAMU MEAUIMHCKUX YUYPEXKICHUH, JOIKHOCT-
HBIMH JIMLIAMH TOCYJapCTBEHHBIX OPraHOB U PAIOBBIMHU
rpaKIaHaMH.

Cdepa Ham30pa 3a COOMOICHUEM 3aKOHOB 00 OXpaHe
37I0pPOBBsI NIPECTABISIET cOOOU OTpacieBylo, npodeccu-
OHAJIBHYIO JIESTENbHOCTh PAaOOTHUKOB OPraHOB IPOKY-
parypbl YKpauHbl, KOTOpasi BKJIIOYAET B c€0S «CUCTEMBI
Mep, 00ECTIeUUBAIOIINX COXPAHEHHE, BOCCTAHOBIICHUE U
YKperuieHHe 310poBbs. CTPYKTYPBI CUCTEMBI 3[PaBOOX-
paHeHUsl BKJIIOYAIOT OPraHbl 3aKOHOAATEILHON U HCIION-
HUTEJIBHOW BJIACTH, CUCTEMBI KHM3HEOOeCIIeueH sl Hace-
JIeHUS1, IPEATIPUATHHA U YUPEHKACHHUH, KaXKI0TO YeI0BeKa
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1, BO3MOXKHO, OOIIIECTBEHHBIC opranu3anum» [3, c. 137].
Takum 00pa3oM, KOHCTPYKTHBHOE pa3BUTHE HA/A30pa 3a
COOMIOICHUEM 3aKOHOB 00 OXpaHE 370pOBbSI BO3MOXHO
JMIIb TPU TOCTOSHHOM U 3((EKTUBHOM YCTpaHEHUU
HEJIOCTATKOB B NPAKTUYECKOH NeATeIbHOCTH PabOTHHU-
KOB ¥ 3((EeKTUBHOM HOPMATHBHO-IIPABOBOM PETYIUPO-
BaHUM COOTBETCTBYIOMIUX OTPACIEBBIX INPOKYPOPCKO-
Ha[30PHBIX IIPABOOTHOIICHUH.

JI71s1 TIOTHOTO U BCECTOPOHHETO HCCIIEN0BAHUS TEH-
JCHIMNA KOHCTPYKTUBHOIO PAa3BUTUSL MPOKYPOPCKOTO
HaJ30pa 3a COOMIOACHUEM 3aKOHOB 00 OXpaHe 3710pOBbsI
ClielyeT NPOaHaIN3UPOBaTh COBPEMEHHOE COCTOSHHE Op-
TaHU3aI[Y OPTraHOB YKPaUHBI, JUIS 4ETo CIICTYeT UCIIONb-
30BaTh JIBa OCHOBOIIOJIATAIOMINX MOAXO0/A, & UMEHHO: 1)
OpraHu3alUI0 CHCTEMBI U BHYTPEHHETO CTPOEHHS Opra-
HOB YKpauHbl; 2) OpraHu3a1uio mpoeCCHOHANBHON aes-
TEIBHOCTH PAOOTHUKOB OPTaHOB IPOKYPATYPHI YKPaUHBI
B COOTBETCTBYIOIIEM HAIPABICHHH, KaK COBOKYIHOCTH
KOMIICTEHTHBIX, 3aKOHONATeNbHO OOOCHOBaHHBIX, YeT-
KUX JIEUCTBUI paOOTHUKOB, HAIIPABIECHHBIX Ha BBITIOIHE-
HHE 3a/1a9 U (yHKIMH, BO3JIOXKECHHBIX Ha OpPraHbl IIPOKY-
patypsl. O6a moxoza TECHO CBSI3aHBI MEX Ty coboif. Ha
HAall B3I, 3G (eKkTUBHAs peann3anus B IPaKTHIECKOM
JIEATeTIbHOCTH IPOKYPOpPa BBIIIEYIOMSHYTHIX TTOJXO/I0OB
K IIPOLIECCY OPTaHMU3AIMH TTO3BOJIST 3HAYUTEIBHO MOBBI-
CHTh YPOBEHb IIPOKYPOPCKOTO HA/[30pa 32 COOIOICHIEM
3aKOHOB 00 OXpaHe 3/I0pOBbs, YTO 0OecTeunT I PeKTHB-
HBII pe3yNbTaT B COOTBETCTBYIOIIEH OTpacIy XKU3Heaes-
TenpHOCTH. Ha Ham B3misia, aHanm3 Haa3o0pa 3a cooumoze-
HHEM 3aKOHOB 00 OXpaHE 3J0POBbsl yMECTHO HAa4aTh C Op-
TaHU3AI[N CUCTEMbI OPTaHOB, €€ COBPEMEHHOTO COCTOS-
HUSl U TEHJCHUMH pa3BUTHI. B COOTBETCTBUU CO CT.CT.
121, 122 KonctuTtynuu YKpauHbl Opraibl IPOKYpaTrypbl
COCTaBIIIOT €JUHYIO LIEHTPAIN30BaHHYIO CHCTEMY, KO-
TOPYIO BO3MIABIAET [ eHepabHbI NPOKypop YKpauHbD
[4]. I3 yka3aHHOT'O MOJIOKEHHSI MOYKHO BBIZCITUTH TAKOU
HPUHIUI OPTaHU3AIMHd CHUCTEMBI OPraHOB, KaK IMOAUH-
HEHHE HIDKECTOSIINX HMPOKYpPOpoB BhImecTosmuM. Ho
ClIeyeT OTMETHTh U JApyTHE HPHHIUIBI OpTaHW3aIu{
OpraHoOB MPOKYPaTypbl KaK OTHAEIbHOM CHUCTEMBI. Bax-
HBIM SIBIIICTCSI COYCTAHUE MPHUHIUIA TEPPUTOPHATBLHOM
MOTYMHEHHOCTH U BBIZIETICHHE IIPeIMeTa IIPOKYPOPCKOTO
Ha/zopa. HecomMHeHHO, COOMIOCHUE TIONOXKEHUH 3aKo-
HOZIaTeNILCTBA O 3/[PABOOXPAHCHUH COCTABIISIOT OTHEIb-
HBII TIpeIMeT MPOKYPOPCKO-HAA30PHOM IESTeIbHOCTH.
Ero ocoGeHHOCTBIO CleAyeT BBIICIUTh HAIMYKE OOJIb-
IIOTO KOJIMYECTBA COCTABIIOMINX 3JIEMEHTOB, KOTOPHIC
HEOOXOIMMO YYHTHIBaTh PaOOTHHUKY NPOKYpPaTyphl MpH
MPOBEICHUH HaJ30PHOMN JIEITEITHHOCTH.

3npaBooxpaHeHHE — CAaMOCTOSITENbHAs cepa >KHI3He-
JEATETIFHOCTH, KOTOPYIO PErylnupyeT CHCTeMa OOIINX 1
CIIEIMATbHBIX 3aKOHOAATEIBHBIX HOPMAaTHBHO-TIPABOBBIX
aktoB. Tak, X.E. IlomBopHass oTmewaer, uTo: «cdepa
3PaBOOXPAHEHHS U TPEIOCTABICHUS COILMAIBHON I10-
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MoIX 00pa3yloT OTHACTBHYIO CEKIHIO BHIOB AKOHOMH-
9eCKOH NeSTeNMPHOCTH. JTa CEKIMs BKIIOYACT TPH pa3-
JeTa; 3IpaBOOXpaHeHHe, BETCPHHAPHAS AESTEINFHOCTD U
TpeIocTaBJIeHIe COMAIbHOM oMoy, Pa3nen «3apaBo-
OXPaHEHUE» COCTABILSIECT YETHIPE TPYIIIEL: NETEIBHOCTD
MO0 OXpaHE 3IO0POBBS YEIOBEKA, MEIWIIMHCKAS IIPAKTH-
Ka, CTOMAaTOJOTHYECKas MPaKTHKAa H ApyTas IesTelb-
HOCTB II0 OXpaHEe 3I0POBbHS YeNOBeKa. B cBOIO ouepens,
9TH TPYIIHI AeiATcsi Ha Kiacchl. [locneanue obpasyror
OTHENbHBIC TONKIACCHL JEATSIBHOCTh OONEHHYHBIX
YUpeKACHHUH, OXpaHa MAaTCPHHCTBA U AETCTBA, NEATCIb-
HOCTB BCIIOMOT'aTEIEHOTO MEIMITHHCKOTO IIEPCOHAIA, BBI-
MOJNHSETCS He B OONBHUIAX B HE BpadaMH, a IEPEBO3KOH
OONBHBIX MaIllMHAMH CKOPOH METUIMHCKON TOMOIIID
[2, c. 129]. B cooTBeTCTBUU C BBIIEYTIOMSIHYTHIM Hay4-
HBIM BBIBOZIOM CIICIYET OTMETHTb, UTO 3APABOOXPAHEHHE
— 9710 chepa KUIHESACATEIFHOCTH, KOTOpasi pa3BUBACTCS
B COOTBETCTBUH C TOCYIAPCTBECHHBIMH U YKOHOMHUYIECKH-
MU TIpeoOpa3oBaHHUSIMH M TIOTPEOHOCTSMHU OOIIECTBA,
MOATOMY TIOSIBJICHHE HOBBIX BHJIOB ACATEILHOCTH TpE-
OyeT HOPMAaTHBHOTO YpETYIUPOBAHWSI, HaIeXKaIieH u
CBOCBPEMEHHOM 3alIUTHl U OXPaHbI TOCYIaPCTBEHHBIMHU
OpraHaMH BIIACTH.

CrenyrommM IIaroM XapakTEpPUCTUKUA — OCHOBHBIX
TEHJICHLIUH pa3BUTHA IPOKYPOPCKOTo HaJ30pa 3a coOIto-
JICHUEM 3aKOHOB 00 OXpaHe 370pOBbs SBISAETCA BBIIE-
JICHUE CaMOCTOSTEIFHOH (DYHKIMOHATBHOW HAIpaBIICH-
HOCTH HaJI30pHOH JEATENILHOCTH MPOKYypOpa B KauyecTBE
OCHOBAHUS JJIsl CO3aHUsl OTIENIbHBIX 3BEHbEB B paMKax
CHCTEMBI OPraHoB MpoKypatypbl. Tak A. BopoBuk orme-
YaeT, YTO: «HAA30p OPraHOB MpPEACTaBiIsAeT coO0i yHH-
BEPCAJbHYI0 IOPUAMYECKYI0 TapaHTHIO 00ecreyeHus
paB ¥ cBOOOJ rpaXk[IaH BO BcexX cepax oOIIeCTBEHHON
KHU3HH, a AEATEBHOCTb 3TOr0 BaYKHOT'O IOCYNapCTBEHHO-
r'0 MHCTUTYTa ObUIA U OCTAETCS OJHUM U3 CaMbIX BaXKHBIX
(hakTOpOB MOAJIEPKAHUS PEKUMA 3aKOHHOCTH W TPaBO-
MOPSIZIKa, MOBBIILIEHHUS MPABOBOM 3aIUIIEHHOCTH TpaXk-
JaH B UX OTHOLICHUSX C JIPYTUMH TOCYIapCTBEHHBIMHU
OpraHaMu, JOJDKHOCTHBIMHU JIMIIAMH U JTOJDKHOCTHBIMHU
muaMmy [3, ¢. 22]. Tak cepa Haazopa 3a coOMOAEHUEM
3aKOHOB 00 OXpaHe 3I0POBbSl OTHECEHA K MPAaBOOXPaHU-
TEJIHON JEATeNIbHOCTH NPOKypopoB. Cienyer moguep-
KHYTb, YTO BBILICYTIOMSIHYTHIH BUJI JeITEILHOCTH paboT-
HUKOB OPraHoOB MPOKYpaTypbl UMEeT LIMPOKYIO chepy
JEeSITeIbHOCTH M IPUMEHEHUS, YTO 3HAYUTENIBHO CHUXKA-
eT 3pPEeKTUBHOCTh HA/A30pa 3a COOMIONCHHUEM 3aKOHOB
0 3apaBooxpaHeHnd. COOTBETCTBYIOLIEE YTBEP)KACHUE
00yCIIOBJIEHO HEOOXOOUMOCTBIO BHHUMATEJILHOTO IO~
X0Jla MPOKYpopa MpU peanu3aluu MpoQecCuoHaAIbHON
JeSITeIbHOCTH B CHELMAILHOM HAIpaBlIeHUH, KOTOPBIN
TpeOyeT BpeMEHH, OTpabOTaHHBIX CHOCOOOB, METOIOB
U TEXHHKH, a 3arpy>KeHHOCTb paboTHHKa paboTO paz-
JIUYHOTO CONEPXAaHUS M XapakTepa HCKIIOYaeT TaKylo
BO3MOXKHOCTb. Takum 00pa3oMm, MpaBOOXPAHUTEIHHYIO
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JeATEIbHOCTh PA0OTHHKA MPOKYPaTypbl YKpauHbI, Ha
Halll B3IVIJ], YMECTHO CTPYKTYpUPOBATh IO OTJAEIbHBIM
HAIIPaBJICHUSIM, KOTOpbIe 0Opa3ylOT pa3luyHbIE IO CO-
JIep>KaHUIO 3aKOHHBIE IIPaBa, HHTEPECH! U CBOOOIBI 4eJI0-
BEKa U TPAXKIaHNHA YKPaUHBL

CnemyeT OTMETUTD, YTO HA JJAHHBIM MOMEHT Pa3BUTHS
TOCYAapCTBEHHOTO 3aKOHOJATENbCTBA cepa 3alIuThI
XU3HU U 3]I0pPOBbS SBIAETCS TOJNBKO (DyHKIIMOHATIBHOMN
YacTbI0 BCEr0 O0BEMa 3aKOHHBIX, KOHCTUTYIIMOHHBIX
UHTEPECOB, CBOOO M MpaB ueloBeka. MTak, MequiiuHa
SIBJIIETCS TIEPCIIEKTUBHOI cepoil Ku3HEeAeATeNbHOCTH
4eJI0BEKa, Pa3BUTUE KOTOPOH TpeOyeT PacIIMPEHUs KOM-
IUIEKCa MEAMLUHCKUX [IPaB U UX HAAJEkKALEro IpaBo-
BOro perynupoBanusi. CooTBeTCTByOMIas cepa Tpedyer
JATbHEHIIEro MCCIEOBAHUSL, HO 00pa3yeT MEcTo ISt
MEPCIIEKTUBHBIX MTPe0Opa30BaHUil B OOIIECTBEHHOM K13~
HH, TIO3TOMY Pa3BHUTHE IpaB, CBOOOA U MHTEPECOB YEJIO-
BeKa B MEAUIMHCKOU cepe KU3HEASSTEIbHOCTU SIBIIS-
€TCs OJHOM U3 OCHOBHBIX TE€HJIEHIMU pa3BUTHS IPOKY-
POPCKOT0 HaA30pa B COOTBETCTBYIOLEM HAIIPABICHUMU.

Crenyromum 3TanoM HCCIIeA0BaHuUS SBILETCS aHAIIU3
COBPEMEHHOI'O COCTOSHUS HOPMaTUBHO-IIPaBOBOI'O PEry-
TUpoBaHUs TPo(dhecCHOHATIBHOM AeATeTbHOCTH pabOTHH-
KOB OpPIaHOB IIPOKYpaTypbl YKpauHbl U TEHICHLUH €ro
COBEPILICHCTBOBAHUS AT 3(P(PEKTUBHOIO IMTPUMEHECHUS
PpabOTHUKAMH CHELHATIBHBIX MOAPA3ACIEHUH, OCyIIEeCT-
BJLSIIOIUX HAA30p 3a MIPUMEHEHUEM 3aKOHOB O 3[paBo-
oxpaHeHud. Tak, comtacHo cT. 14 3akoHa Ykpaunsl «O
npokyparype»: «CTpyKkTypy I'eHepabHOM poKyparypbl
VYkpauns! u I[TonoxeHue o ee CTPYKTYpHBIX NOApa3aeie-
HUSX yTBEpxkKAaeT [eHepanbHbll NPOKypop YKpauHbD»
[6]. B cBoto ouepensp cT. 13 yka3zaHHOTO BbIILIE 3aKOHOA-
TEJIBHOTO aKTa COAEPIKUT CIIELYIOLIEE TI0JIOAKEHUE O TOM,
9TO: «B CIIydae HeoOXOMMMOCTH | eHepanbHBII IPOKYpop
YKpauHbl MOXKET CO3aBaTh CIELMAIN3UPOBaHHBIE IIPO-
KypaTypsl Ha IIpaBax 0OJAaCTHBIX, TOPOJCKUX, PAHOHHBIX
1 MEXpalloHHBIX POKypaTyp» [6]. B cBoto ouepens, co-
m1acHo cT. 15 3axona Ykpaunsl «O npokypaType», KOTo-
past ompezesseT NoMHOMo4Ms [ eHepanbHOro NpoKypopa
YKpauHbl 110 PyKOBOZACTBY OpraHaMu MPOKyparypsl, «le-
HEpaJIbHBIN IIPOKYpOp YKpauHbL: PyKOBOIUTEIEH CTPYK-
TYpHBIX INOJpPA3AEICHU; ... YTBEPKIAET CTPYKTYpy U
LITaTHYH0 YUCIEHHOCTb IIOMYMHEHHBIX OPraHoB; ... B CO-
OTBETCTBHUH C 3aKOHAMHU YKpauHBI H3IaeT 00s3aTeIbHbIC
JUI BCEX OpPraHOB IIPOKYpaTyphl IIPUKa3bl, PacIoOpsiKe-
HUS1, yTBEP)KJACT MONOKEHHS M MHCTPYKIMM» [6]. Takum
o0pas3oM, [eHepanbHBI MPOKypop YKpawHBI YIOIHO-
MOYEH OCYUIECTBIIATh YNPABIEHUYECKYIO IESTEIBHOCTh
IIyTEM U3/1aHNsI COOTBETCTBYIOILUX PaclOpPSAAUTENbHBIX,
JIOKAJIBHBIX HOPMAaTHBHO-TIPABOBBIX AaKTOB (yKa3aHWA,
pacropspkeHH, PUKa30B | Ap.). Tak, «IpUKa3bl sBIIs-
IOTCS BEIOMCTBEHHBIMH HOPMAaTHBHBIMH aKTaMH, W3-
JlaBaéMbIMHM 110 OCHOBHBIM BOIIpOCaM OpraHM3aluu U
JeSITEJIbHOCTY OPraHoB U MOpsIJIKa peanu3aluy Mep Ma-
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TEpHATIBHOTO H COIMANTBEHOTO 00eCIedeHIsI UX PabOTHH-
KOB. YKa3aHHS PErylupyloT OoJee y3Kue HarpaBIICHHUS
JeITebHOCTH OPraHOB IPOKyparyphl. PacmopsbxeHre
I'eHepanpHOTO MIPOKYpOpa B OCHOBHOM KacaroTcsl pea-
TM3aIllAd MEPOIIPUATHI Pa3oBOr0 WM KPAaTKOCPOIHOTO
xapaktepa. [lonokeHue yTBepikmaercst npruka3zom [ eHe-
PaJBHOTO MPOKYpPOpa M PETIaMEHTHPYET CTaTyC CTPYK-
TYpPHOTO TOIpa3zieNicHus ammapara [eHepainbHON Ipo-
KypaTyphl, a TakKe KPYMHEHIINX CIICIHATH3HPOBAHHBIX
npoKyparyp. MHCTpyKInu comepKar MpoleaypHbIe BO-
MPOCHl OCYIIECTBICHUS OTIEIBHBIX BUIOB JEATECIHHO-
CTH, OpTaHM3aIMH JIETOIPON3BOICTBA, CTATUCTUIECKOTO
y4eTa, HOpsAKa XpaHeHHsT TOKYMEHTOB U YTBEPIKIAIOTCS
npukazoM [eHepanbpHOTO TIpoKypopay [7, c. 13]. Takum
o0pa3oM, CIeoyeT yperyJaupoBaTb HEsSTeIbHOCTH CIe-
[UATA3UPOBAHHBIX POKYPATyp CIEHUATBHBIM ITOJI0XKE-
HHEM O HaJ3ope 3a COOMOIeHHEeM 3aKOHOB 00 OXpaHe
3I0pOBBS, BBHIY TOTO, YTO «CIECIHATN3UPOBAHHEBIC (OT-
pacieBbie) MPOKYPaTyphl CTPOSATCS 0 OOIINM TPUHITH-
TIaM, OHH BBITIONHSAIOT TaKUe K€ 3a/Ia9M M UMCIOT TaKHe
Ke TTOJTHOMOYHSI, KaK U TePPUTOPHAIBHEIE TPOKYPaTyPbL,
HO C Y9eTOM CIIeHU(pHKH IpeaMeTa Haazopay [8, ¢. 109].
B cBoto ouepens, FO.M. JleMuH cripaBeiiuBO OTMEYAET,
YTO «0OJIACTU MPOKYPOPCKOro Haa30pa — 3TO OCHOBHBIE
€ro HaIpaBJICHUS, KOTOPBIC OMPEICISIIOTCS H O0YCIIOB-
JIMBAIOTCS MPEAMETOM U OOBEKTOM Han3opa. ... Kaxxnas
0Tpacib NPOKYPOPCKOTO HaA30pa UMEET CBOE coleprka-
HUe, crieuu(prIecKre MpaBoBble MEpbl, METOABI U (op-
MBI 3TOTO HaJ130pa, 00yCIOBIEHHbIE 0COOEHHOCTAMH TOM
JIeSITENILHOCTH, TIe OHU ocymiecTBisitoTes» [9, ¢. 73]. Co-
OTBETCTBYIOIINE AJIEMEHTHI ObUIM BBIIEIEHBI BBIILE, KaK
OCHOBA 15 (JOPMHUPOBAHUSI CIICIIHAIBEHOTO, OTPACICBOTO
HOPMATHBHO-TIPABOBOTO aKTa, KOTOPBI JOKEH dPdek-
TUBHO PETYIUPOBATh MPOKYPOPCKUI Ha30p 3a COOMIoze-
HHUEM 3aKOHOIATEeNbCTBA B cpepe 3ApaBoOOXpaHEHHUSI.

BoiBoabl. Ha ocHOBE IpOBEIEHHOTO HCCIEIOBAHUA,
CJIEyeT BBIIEIUTh OCHOBHBIE XapaKTEepHble O0COOEHHO-
CTH COBPEMEHHOT'O COCTOSIHUSI TIPOKYPOPCKOTO Has30pa
3a COOMI0IEHNEM 3aKOHOB 00 OXpaHe 310POBbSI:

1) ocyuiectBieHne pabOTHUKAMH MPOKYpaTyphl
YkpauHbl Haa30pa 3a COOMIOAEHNEM 3aKOHOB 00 OXpaHe
37I0POBBsI B paMKax OOILEH, MpaBOOXpaHUTEIbHON aes-
TEJIbHOCTH, KOTOpasi ABJISETCS JOCTATOYHO OOIINPHOM;

2) OTCYTCTBHE B CHCTEME OPraHOB YKpaWHBI CIICIH-
AJIBHOTO MOAIPa3eNeHNs, KOTOPOE OCYIIECTBIISET Ha 30D
3a cOOMIOIEHNEM 3aKOHOB 00 OXpaHe 310POBbS;

3) cylIecTBOBaHME HENOCTATKOB B KBaJH(PUKALIMU U
MIOATOTOBKE CIIELMAIMCTOB, KOTOPBIE JOJKHBI OCYIIECT-
BJIATH PO(heCCHOHATIBHYIO AESTEIBHOCTD B cdepe 31pa-
BOOXPaHEHHUS;

4) HaynuKe mpoOesIoB B HOPMaTUBHO-TIPABOBOM pPery-
JMPOBAaHUU HAJ30PHOM AEATeN HOCTH POKypopa B cde-
pe 3IpaBOOXpaHEHUS;

5) HeHa UIeKAIIYIO 3alUTy COBPEMEHHBIX, 3AKOHHBIX
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MEJUILIHCKUX IIPaB YeJIO0BEKA U IPAXIAHIHA YKpPauHB,
KOTOpBIE UMEIOT MEPCIEKTUBY PACIIUPEHUS B OymyIieM
B COOTBETCTBUH C TPEOOBAHUAMH HAyUHO-TEXHUUECKOTO
mporpecca.

B cooTBeTcTBUU C BBINIEYKa3aHHBIMU IpoOIeMaMy,
KOTOpBIE XapaKTEePU3YyIOT COBPEMEHHOE COCTOSHUE HAJl-
30pa 3a COOMIONCHUEM 3aKOHOB 00 OXpaHe 310pOBb,
0003Ha4EHbI CJIEYIOIINE OCHOBHBIC TEHICHIIIU €T0 Pa3-
BUTUS:

1) co3naHue CreaIbHOTO MOPA3ACICHUs B OpraHax
MIPOKYpaTyphl YKpauHbI, KOTOPBIA OyAeT OCYIIEeCTBIATh
HaJ30p 3a COOMIOAEHNEM 3aKOHOB 00 OXpaHEe 37I0pOBBS;

2) HOATrOTOBKA KBaNMU(HUIIMPOBAHHBIX CHELHATINCTOB
COOTBETCTBYIOILETO HAIPABICHUSI NPOGeCCHOHATBHOM
JIeATEeTIbHOCTH;

3) HeoOXOMUMOCTh M3aHUS TOJIOKEHUS 00 OpraHu-
3aIUU ASSITEIbHOCTU CIIEIMAIBHOTO TOPa3IeICHuUs! Op-
raHOB YKpPaHWHBI, KOTOPbIE OyIyT OCYILECTBISATh HCKIIO-
YUTEIBHO HAJ30p 3a COOMIOCHIEM 3aKOHOB 00 OXpaHe
3I0pPOBBS;

4) co3maHre HayqHOU TPYIIIBI CIIEIMATUCTOB, UCCIIe-
JIOBaTh IOCIJICCTBUSI BO3HHKHOBEHMS HOBBIX Mojelel
MOBEJICHUS JIUI, UX NOTPEOHOCTEH B COOTBETCTBUU C
TpeOOBaHUAMH HAy4HO-TEXHHYECKOIO IIporpecca B 00-
JIACTH MEIMIMHEL, 4, COOTBETCTBEHHO, U HOBBIX IIPaB,
CBOOO/I M HHTEPECOB YeNoBeka 1S uX 3 (EKTUBHOTO 3a-
KPEIUICHUS Ha 3aKOHOJATEIIHHOM YPOBHE.
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OPTAHMU3AIIMOHHO-IIPABOBBIE OCHOBBI SHEPTETUYECKOM
BE3OITACHOCTU YEJIOBEKA

10. BAIIIEHKO,
KaHIUAT FOPUINICCKUX HayK, JOIEHT Kadeapsl aAMIHUCTPATHBHOTO IIpaBa
Kuesckoro HanmoHanbHOro yHHBepcuTeTa uMeHu Tapaca IlleBueHko

SUMMARY

There are different approaches to the definition of energy security and to classification of its types in modern science. In
particular, energy security is considered as separate type of national security and as a type of public economic or ecological
security. The researchers consider the following types of energy security: global energy security, national / state energy
security, regional energy security, energy security of economic industries. However, the approach of consideration of energy
security in the light of human security has become more popular in recent years. Therefore, this article analyses this approach
and provides author’s opinion regarding the issue being considered.

Key words: Energy Security, Human Energy Security, Human Rights, Access to Energy Services, Energy Poverty,
Energy Policy.

% % %

B coBpeMeHHOI1 HayKe CyLIECTBYIOT pa3JIMuHbIE TTOXO/bI K OIPENENICHUIO YHEPTreTUIECKOi 0e30MacHOCTH B 1IEJI0M, a
TaKke K KilacCu(HKaIUK ee BUAOB. B 4acTHOCTH, SHEpPreTHUecKyto 0€30MacHOCTh PACCMaTPHUBAIOT KaK CAMOCTOSITEIbHBIN
BU/I HALIMOHAJILHOM 0€30I1aCHOCTH, KaK MO/IBUI YKOHOMUYECKOH MIIN 9KOJIOTHYECKOM 0€3011acHOCTH ToCy1apcTBa. Y YeHbIe
pa3iinyaloT, HalpuMep, TaKue BUJIbI SHEPreTHYEeCKol 0e30MacHOCTH Kak II00ajibHas dHepreTuueckas 0€30MacHOCTb, Ha-
[MOHAJIbHAS U TOCYJapCTBEHHAs! SHEPTreTHYecKasi 0€30I1aCHOCTh, PErnOHANIbHAsI SHEpreTHYecKasi 0e30MacHOCTh, a TAKXKe
9HepreTUyeckas 0e30NacHOCTh oTpaciell SKOHOMHUKH. OJHAKO B MOCJIEAHUE TOJbl BCE OOJNBIIYIO MOMYNISIPHOCTh TPHOO-
peTaeT NoIXoA K paCCMOTPEHHIO SHEpreTHYeckol 0e30MacHOCTH Yepe3 Npu3My 0e30acHOCTH YenoBeka. B naHHoil craTbe
UCCIIEAYETCs YKa3aHHBIH MOAXO0]] U TIPEUIaraeTcsi aBTOPCKOE BUJCHUE PaccMaTprBaeMoil poOIieMBbl.

KioueBble ciioBa: sHepreTnueckas 6e30MacHOCTb, SHEpreTuiecKasi 0e30MacHOCTb YesloBEKa, IpaBa YesoBeKa, T0CTYI

K OQHEPIreTUYCCKUM YyCJIyraM, SHEPreTuicCKas 6e[lHOCT]:, OHEPreTUdeCKas MmojJIruTUKa.

HOCTaHOBKa npodiemsl. B XXI Beke nocryn
K COBPEMEHHBIM JHEPreTHYECKUM YCIIyram
SIBIISIETCSI HEOTHEMJIEMBIM YCIIOBHEM YIIOBJIETBOPEHUS
0a30BbIX OTpeOHOCTEN yesnoBeka. B yactHocTH, HEp-
rUsi He00X0IMMa COBPEMEHHOMY Y€JIOBEKY ISl OCBellle-
HUs, 000rpeBa W KOHAWIMOHUPOBAHUS KUIUILA, Xpa-
HEHUs] NPOAYKTOB NHUTAHUSA W MPUTOTOBJICHUHU MUILH,
MoNyyeHust JocTyna K Oe30macHOi MUTHEBOM BoOJe.
be3 moctyna k sHEpreTH4eCKUM yciayram HEBO3MOXKHA
MOJTHOLIEHHAs peanu3alusl MpaBa Ha oOpa3oBaHue, Ha
TPYH, HA MEOUIMHCKYIO MOMOIIb. FIMEHHO MO3TOMY B
MOCJIEAHKE TOIBI BOIIPOCHI PABHOTO JOCTYIa Ipa)aaH
K COBPEMEHHBIM DHEPTreTHUECKUM yCIyraMm Bce yalle
MIPUBJIEKAIOT BHUMAaHHE YYEHBIX BCET0 MUpPa B KOHTEK-
CTe peaju3alliyd U 3allUThl [IpaB 4eJoBeKa, OOPHOBI C
0eqHOCTRIO (BKIIIOYAsi, HO, HE OTPaHUYMBAsICh, YHEPTe-
TUYECKYI0 OeTHOCTB), 0OecleueHus] YCTOWYMBOIO pas-
BUTHS, O€30MIACHOCTH YeJIoBeKa. B yacTHOCTH, TaHHBIE
BONPOCHI 3aTParuBarOT B CBOMX HCCIIEOBaHUAX AIpUaH
x. Bpen6pyx, Jxynut aitn 'apram u Monuk Kopmbe
[1,2, 3], Crusen P. Tynnu [4, 5], JoBua M. CmozuH [6],
Kapoan O’bpaiien [7] u apyrue.

PaccmoTrpenue mpobiaeMbl AOCTyIa K JHEpreTude-
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CKUM YCIyraM 4epe3 IpHu3My Oe30MacHOCTH YeJIOBEKa
CerofiHsl TPHOOpETaeT BCe OONBIIYIO IMOMYISIPHOCTD
BCJIEICTBHE E€pexoJa OT MIIMTAPUCTCKOrO MOAX0a K
oTIpeneNIeHAI0 Oe30nacHOCTH (TI00aIbHOM, HAIIMOHAb-
HOH, TOCYIapCTBEHHOH 0€30MIaCHOCTH) K O€30MacHOCTH
yenoBeka. B cBA3M ¢ 3TUM aKTyallbHbIMU SIBJISFOTCS HC-
CJIEZIOBAHMsI, TIOCBALIECHHbIE aHAJIM3Y IPAaBOBBIX ACIEK-
TOB SHEPreTU4eckoi 6e30MacHOCTH Yes0BeKa, a TaKxke
pa3paboTke peKOMEHMIAIMHA OTHOCHTEIHFHO OTpPasKCHHS
JAHHOM KOHLIETILIMH B 3aKOHOATENbHBIX aKTaX.

Henbro 1aHHOMN CTAaThU ABJSETCS aHAINU3 COBPEMEH-
HBIX TIOAXOJOB K OMpEIEICHHII0 YHEPreTHIeckor 6e30-
MACHOCTH YeJlIOBeKa KaK HEOThEMJIEMOM COCTaBIISIIOILEH
0€30I1acCHOCTH YEIOBEKa B LEJIOM W BHICKAa3HIBAHUE aB-
TOPCKOTO MHEHHS B OTHOIICHUU TAHHOHW MPOOIIEMEI.

[Ipu npoBeneHNH UCClen0BaHUs, Pe3yabTaTbl KOTO-
pPOTO HM3IIOKEHBI B TAHHOW MyOIHKAINH, HCIOIh30Ba-
HBI, B YaCTHOCTH, METO/ TOJKOBaHMS MPABOBBIX HOPM,
CHUCTEMHO-CTPYKTYPHBI MeToa. BrIBozmbl cienaHbl Ha
OCHOBaHHUM aHalu3a MOJIOKEHUN 3aKOHOAATEeNbHBIX aK-
TOB, a TaKXXe NO3ULUN YUEHBIX, 3aHUMAIOILUXCS TIPaBO-
BBIMH aCIEKTaMM SHEPreTU4ecKoi 6e301macHoCTH.

H3i0:keHMe OCHOBHOIO MaTepHalia Mcciel0Ba-
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HHsl. B coBpeMeHHOI Hayke CyImIECTBYIOT pa3lUYHBIC
MIOAXOBI K OIPEACTICHUIO KATETOPHH «IHEPreTHIeCKas
0e30IacHOCTEY, a TAKXKE K KITacCH()UKAIINN BUIOB dHEP-
TeTUIECKOH 6e30MacHOCTH.

B wactHOCTH, DJHepreTMUecKyr0 0e30MMacHOCTb
OTIPEICTIIOT KaK COCTOSIHUE 3alMIICHHOCTH TpaKIaH,
o0rmIecTBa, TOCyAapcTBa, SKOHOMHKH OT yrpo3 AeuIn-
Ta B 00€eCIIeYeHIH UX MOTPEOHOCTEH B SHEPTUU IKOHO-
MHUYECKH JOCTYIMHBIMH JHEPIeTHUYECKUMH PECypcaMu
MPUEMIIEMOTO KadecTBa, OT YIpo3 HapylleHHs Oecre-
peboiiHocTH UX cHaOxkeHus. [Ipu 3TOM cocrosHUE 3a-
MIAIIEHHOCTH ONPENENSICTCS KaK COCTOSHHE, COOTBET-
CTBYIOIIEC B HOPMAJBHBIX YCIIOBHSAX OOCCICUCHHUIO B
MOJTHOM 00BbeMe 00OCHOBAHHBIX MOTpeOHOCTEH (CIpo-
ca) B DHEPTUH; B SKCTPEMAaJIbHBIX YCIOBHSIX — TapaHTH-
POBaHHOMY O0ECIICUCHUI0 MHHUMAIBHO HEOOXOIIMOTO
obwema norpedbHOCTEH [8].

Paznugaror mobanpHyI0 / MEXIYHAPOAHYIO SHEp-
TETUYECKYI0 0€30IMacHOCTh, HAMUOHANBHYIO / TOCyAap-
CTBEHHYIO JHEPTeTHUECKYIO 0€30IMacCHOCTh, PErHOHAb-
HYIO SHEPTEeTHICCKYIO 0€30I1aCHOCTD, YHEPTETHICCKYIO
0e30IacHOCTh OTpaciei YKOHOMUKH.

HanmonanpHyr0 / rocymapCcTBEHHYIO JHEpreTHYe-
CKyI0 0E€30MaCHOCTh PACCMAaTPUBAIOT JINOO KaK OTHEINb-
HBIA BUJI HAIMOHAIBHOM / TocymapcTBeHHOU Ge3omac-
HOCTH, TUOO KaK COCTABISIOLIYI0 SKOHOMHUYECKON HITU
9KOJIOTMYECKO 0€30MacHOCTH rOCy1apCTBa.

Hanpumep, A. CepatoueHKo ompenenser rocynap-
CTBEHHYIO SHEPreTHUeCKyI0 0e30MacHOCTh KaK COCTOs-
HUE TMOJHOW 3aIIMUICHHOCTH OOIIEroCyIapCTBEHHBIX
SHEPreTUUEeCKUX MHTEPECOB (IHEPreTHUECKUX HHTEpe-
COB HaceJleHUsl, MPENNPUATUH, YUPEXKISHUI U OpraHu-
3alui, oTpacieil SKOHOMHUKH), Oasupyromeecs Ha d¢-
(EeKTUBHO JEHCTBYIOIIEM TOIUIMBHO-IHEPTeTHYECKOM
KOMIUIEKCE M CHUCTeMe OOILEeCTBEHHBIX OTHOIICHUH,
YperyJlupoBaHHBIX HOpMaMH IIpaBa, KOTOpoe olecrie-
YUBAaETCs OpraHamMH TOCYJapCTBEHHOM BIACTH IIyTEM
ocyllecTBiIeHua (yHKUUN pa3pabdOTKH, 3aKperuieHUs
W peaju3alliyd TOCYapCTBEHHON >HEPreTHYecKod Mo-
JUTHKH, OCHOBOM KOTOpOW sBisieTca 3¢eKTUBHOE
MPEayNpeKICHUE U YCTPAHEHUE CYIIECTBYIOUINX MU
MOTEHINAIBHBIX TOCIEACTBUM peanu3alud yrpo3 B
sHepreTudeckol cdepe [9].

Takum 00pazoM, COCTOSHHE IMOJIHOW 3aIlUIIEHHO-
CTH DHEPreTHUYECKUX WHTEPECOB HaceNeHHs Y4YeHBIN
paccMaTpuBaeT Kak HEOThEMJIEMYIO COCTAaBIISIOUIYIO
roCylapCcTBEHHOU dHepreTuueckoi bezonacHoctu. [Ipu
sToM A. CeparoueHKo oOpaiiaeT BHUMaHHE Ha HE00X0-
JUMOCTD Y/IOBJIETBOPEHHsI MMOTPEOHOCTEH B SHEPIHH U
TOILJIMBE BCEX CYOBEKTOB B rOCYyHapCTBE, U, B YaCTHO-
CTH, DHEPIeTUUECKUX HUHTEPECOB KOHKPETHOW CEeMbU U
KOHKPETHOTO JIMLa. B KOHTEeKCcTe M3ydeHUs! MPaBOBBIX
OCHOB pealu3ali W 3alIUThl YHEPreTUUYEeCKUX HHTe-
pecoB HaceneHus yueHblil ooparaercs Kk Koncturyuuun
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YKpauHbI U JIenaeT BBIBOA O 11eJIeCO00Pa3HOCTH 3aKpe-
mieHus B OCHOBHOM 3aKOHE YKpauHBI MpaBa Ka)jgoro
Ha y/IOBJIETBOPEHHE CBOMX SHEPreTUUECKUX UHTEPECOB
He3anpelIeHHbIM 3aKOHOM CIIOCOO0M.

[Tonaraem 060CHOBaHHBIM BhIIIEYKa3aHHBIN TTOAXO]
OTHOCHUTEJIBHO PAacCMOTPEHHsI dHepreTudeckoin 6e30-
MACHOCTH TOCYJapCTBa, B TIEPBYIO OUepe/lb, uepes Npu-
3My SHepreTuveckoil 6e30macHoCcTH yenoneka. OHaKO
MojlaraeM, 4To BOMPOCHI dHEPreTHYECKOH 0Oe30macHo-
CTH 4YellOBeKa BBIXOAAT 3a pPaMKU TOCYJapCTBEHHOMN
0C30MacCHOCTH, M B 3TOM CBSA3HM CUMTAEM HEOOXOJIMMBIM
00paTUTh BHUMaHHE Ha CBSA3b SHEPreTUIEeCKON Oe3omac-
HOCTH 4€JI0BeKa COOCTBEHHO ¢ 0€30MaCHOCThIO YEIOBe-
Ka B LICJIOM.

Komuccust mo 6e3onacHoctu yenoseka (KBY) ompe-
JenserT 0e30MacHOCTh YeNlOBeKa KaK 3alllUTy «OCHOB
YEJIOBCUECKOM KM3HU CIIOCOOAMU, CIIOCOOCTBYIOIIMMU
pacimupeHuto cBo00/ YeoBeKa U UX peanu3aumy. [1o
MHeHni0 KBU, 0e30macHOCTh UeioBeKa 3aKI04acTCs B
3aIUTe OCHOBHBIX CBOOO. DTO O3HAYaeT OOeCIIcUueHUE
3alIUTHl JIFOJIE OT CEephEe3HBIX M PACIPOCTPAHEHHBIX
yIpo3 U CUTyaluil, IyTeM YKpeILIEHHUs MX CHI U pac-
HIMPEHMS BO3MOXKHOCTEH. DTO TaKKe O3HadaeT co3Ja-
HUEC NOJIUTUYCCKUX, COLNHAJIbHBIX, IPUPOJOOXPAHHBIX,
HKOHOMUYECKHX, BOCHHBIX U KyJIBTYPHBIX CUCTEM, 00e-
CIICYNBAOIIUX JIFOASAM OCHOBHBIC JJICMCHTHI JIA BBI-
JKUBaHUs, COXpAaHCHUA JOCTOUHCTBA U CYIIECTBOBAHUA.
[TonaTre 6e30MacHOCTH YeNOBEKa, IO CBOSH CYIITHOCTH,
SIBISIETCSI 4E€M-TO OOJBIINM, HEXENIH MPOCTO OTCYT-
CTBUEM HACUJIILCTBCHHOTI'O KOH(bJ'II/IKTa. OHO OXBaTbIBaeT
cthepy mpaB yenoBeka, «0Jaroro ympaslICHHs» U JO-
CTYI K DKOHOMHUYECKHM BO3MOXKHOCTSIM, 00pa30BaHUIo,
ME/IMKO-CAaHUTAPHOMY OOCITYy)XKHBaHUIO. DTO BCEOXBa-
THIBAIOIIAsT KOHIICTIIMS, BKJIFOYAIOIIAs MPOOIeMaTHKY
«OCBOOOXKICHUS OT CTpaxa U HY>KAbD», B OCHOBY KOTO-
pOH 3aJI0KEHBI CTPATETUYECKUE PAMKH C aKIIEHTOM Ha
«3alUTY» U «paciuupenue npasy [10].

ITo muenuto C. JluxaueBa, B IIUPOKOM IIOHUMAaHUU
rpaxkJaHCcKas 6€301acHOCTh — 3TO COBOKYITHOCTh yCTa-
HOBJICHHBIX W T'apaHTUPOBAHHBIX KOHCTHTyLIPIeﬁ " 3a-
KOHaMu YKpawHBI TIpaB U CBOOOI IpaxxiaH, cOOIomne-
HHUE COOTBETCTBYIONIVX TPATUIIHIA H 00bIYaeB, CO3/1aHUE
pexxrMa 00IIECTBEHHOTO MOKOs, 3((HEKTUBHON TPYIO-
BOM1, 00IIIECTBEHHOW M TOCYIapCTBEHHOM e TETFHOCTH,
06ecnequI/Ie HOpMAaJIbHBIX yCHOBI/Iﬁ JKU3HHU U OTAbIXa
JIIO/IEN, OXpaHbl UX YECTH U AOCTOMHCTBa. [Ipu 3TOM K
BUaAaM O6H_IeCTBeHH]>IX OTHOmeHHﬁ, KOTOPBIC OXBAaTbI-
BAaIOTCS TPAKIAAHCKOW 0E30MaCHOCTHIO B IIMPOKOM TIO-
HUMaHUU KakK COIMAJIbHO-TIPABOBOM KaTeropueu, yue-
HBIM OTHOCHT, B YaCTHOCTH, OTHOIIICHHS, BO3HUKAIOIIUE
B cdepe HCIOIb30BAHUS TOILTUBHO-DHEPTETHUSCKUX
pECypcoB, a Takxke B chepe KUINIIHO-KOMMYHAITLHOTO
xo3siicTBa [11].

B Hoxmane OOH o uenoBeueckom pazButuu 1994
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rozaa [12] onpeneneHsl ceMb OCHOBHBIX KaTETOPUNA KOH-
HEeNIHUH 0€30ITaCHOCTH YeJIOBEKa:

. OKxoHOMUYECKas 0€30IMaCHOCTD;
[TpomoBonscTBEHHAST 6€30MIACHOCTH;
bezonacHOCTh 310pOBBS;

Oxonornyeckast 0€30IMacHOCTb;
JInynas 6€3011aCHOCTE;
OOmiecTBeHHas O€30ITaCHOCTE;
ITonuTnyeckas 6€30aCHOCTb.

XoTsi B yKa3aHHOM JIOKyMEHTE HE HJET pedb 00
JHEPreTHYECKOM 0e30MacHOCTH KaK COCTaBJISIOIIeH
0€30I1aCHOCTH 4YEJIOBEKA, OJHAKO, OYEBHJHO, YTO O€3
JIOCTYTIa K COBPEMEHHBIM JSHEPIreTHYECKUM YCIyram
SBJISIETCS HEBO3MOKHBIM 00€CIIeUeHHNE BCEX OCTAILHBIX
cocrapistomux. B manHom Jloknane oOpaiaeTcsl BHU-
MaHWE€ Ha TO, YTO B TEUCHHWE JUIMTEIHLHOTO BPEMEHH K
KOHIIETIIINH 0€30MacHOCTH MPUMEHSIICS Y3KUH MTOIXO]I.
be3onacHocTh paccMarpuBaiach MO0 Kak 3alluTa Tep-
pUTOpUU OT BHEIIHEW arpeccuu, MO0 Kak 3aluTa Ha-
[IMOHAIBHBIX MHTEPECOB BO BHENTHEW MOIUTHKE, TNOO
Kak miobanbHas 0e30MacHOCTh OT YIPO3bI SAACPHOTO
yHUUTOXKEHUs1. To ecTh, 0€30MacHOCTh paccMaTpuBa-
Jach B KOHTEKCTE TOCYJapCTBEHHOH, HalMOHAIBHON
WK T100aTbHOM O€30IIaCHOCTH, a He 0€30IacCHOCTH Je-
noseka. B Jlokmasne mpeiaraeTcs U3MEHUTh YKa3aHHBIN
TOIX0/1 ITyTeM Tiepexosia B OpMUPOBAHUN KOHIEIIITUN
0€30MacHOCTH OT MUJIUTAPUCTCKON Hien O€301MacHOCTH
TOCYJIapCTBEHHBIX TPAHUIl J0 CHIKECHUS HE3aIUIICH-
HOCTH JIIOJIEH B MX TIOBCEHEBHOM >XM3HU (WM XKE He-
Oe3omacHocTy yenoBeka). Kpome Toro, aBropst Jlokinana
oOpariarT BHUMaHHe, 4To obecrneueHue 6e301MacHOCTH
YeJ0BeKa, BKIIIOYAs BCE €€ COCTABJIAIONIHE, SBISCTCS
HEOOXOIMMEIM yCIIOBHEM TpeooieHust oeanoctu. Kak
MPOJIEMOHCTPUPOBAIIU UCCIICIOBaHUS, BaXKHEHIIIee 3HA-
4yeHUEe B 0OphOE ¢ OETHOCTHIO UMEET 00eCIeUeHHE J10-
CTyIIa K COBPEMEHHBIM DHEPIeTHUECKUM YCIyTraMm.

B gactHocTH, eme B 1987 rony B oTueTe MexayHa-
POITHOM KOMUCCHUH TI0 OKPYXKAIOIIEH CpeJie U pa3BUTHUIO
(World Commission on Environment and Development)
«Harre coBmectHoe Oynymiee» (bpyTnanmckom oTdere)
SHEPTUs OIpEAeNseTCs Kak HeoThemiieMas MoTpeo-
HOCTh YEJIOBEKA; MOAYEPKUBACTCS, YTO SHEPTHUS HEOO-
XOJIMMa JTS TIOBCEAHEBHOTO BEDKHUBaHwMs [ 13].

B roxaHHec6ypr0K0ﬁ JIEKJIapalMy 110 YCTOMYNBOMY
Ppa3BUTHIO, IPUHATON Ha BceMupHOM caMMUTE yCTOM-
ynBoro pa3sutus B 2002 rofy, akeHTHUPYeTCs BHUMAa-
HHE Ha 3aBHCHUMOCTHU YCJIOBEUCCKOIO JOCTOMHCTBA OT
YIOBIIETBOPEHUS 0A30BBIX MOTPEOHOCTEH, K KOTOPHIM, B
YaCTHOCTH, OTHECEHA MOTPEeOHOCTH B 3Hepruu [ 14].

Bce 3T0 cBUIETENBCTBYET B MOJIB3Yy 0OOCHOBAHHO-
CTU BBIZCIICHUS TaKOM COCTaBIIAIONICH 0€30IacHOCTH
YeJIOBEKa KaK JHEepreTndeckas 0e30macHOCTb.

Crnenmyer oTMETUTh, YTO B Jlekiiapaluu ThICsuene-
s Opranm3arnuu OO0beuHEHHBIX Hanwmii, npuHsSITON
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pe3onrorueii 55/2 I'enepansHoit Accambien ot 8 ceHTs-
Ops 2000 rona [15], onpexaenstomeii 8 1enei pa3BUTHS
ThICSYEIETHUsI, HEOOXOAUMOCTh 00ECIEUeHUS 1OCTYTIa K
SHEPIreTUYECKUM pPecypcaM TakXKe OTAEIBHO He OTIpesie-
JIeHa, B OTIMYME OT 00eCHeYeHUs JOCTyNa K MUThEeBOI
Bojie. B wactHOCTH, B JlekIapaluu ThICSUCNIETHS IPEea-
ycMmoTpeHo o 2015 roga coxpartuTh B Ba pa3a JOJIIO
HACEJICHUs] 3eMHOTO IMapa, He MMEIOINEro JOCTyma K
0e30IacHO MUTHEBOM BOJE, B TOM YHCJIC, BCICACTBUC
HEJIOCTaTKa JICHEXKHBIX cpeAcTB. [Ipu3HaBast BaXXHOCTh
A0CTyna K YHUCTON IMUTHEBOU BOJC OJId BBIDKMBAHMs 4YC-
JIOBEKa, CIEAYET eIe pa3 MOTYEPKHYThb, YTO UMEHHO
9HeprocHabkeHue, B MEPBYIO OYepellb, DIEKTPOCHa0-
JKCHHEC, MO3BOJIACT MNOJIYyYaTb OYUIICHHYIO IUTHCBYIO
BOJY B HEOOXOAMMOM KOJIHMYECTBE, Ha YTO OOpamiaroT
BHHUMaHue yueHsbie [1].

B ny6muxarmu FOHECKO «be3zonacHocTh 4enoBe-
Ka: moaxonsl U npobnemsn» (2008 1.) [16] sHepreTuye-
CKast He0e30MaCHOCTh OTHECCHA K OCHOBHBIM PHCKaM H
OIIaCHOCTAM 11 rpaxciaH Bocrounoii EBpornsl, a Heno-
CTaToK pecypcoB (HedTH, Ta3a, SHEPTHUH) — K OCHOBHBIM
PHUCKaM ¥ ONIaCHOCTAM Ul IpakaaH 3anagHoi EBponsl.
B nanHO# myOnukanuu OonbIIoe BHUMAHHUE YACISCTCS
BOIIPOCAM, CBSI3aHHBIM C 3HEPTHEi, B KOHTEKCTe obecte-
yeHus1 0€30IIaCHOCTH 4eJIOBEKA, B YaCTHOCTH, obecIie-
YCHUIO PABHOT'O JOCTYIIA K QHEPICTUICCKUM YyCIIyraM, a
TaKXe 3HeprocOepekeHHIO, UCII0IB30BAHUIO BO30OHOB-
JIAEMbIX WCTOYHUKOB OHECPIyUU, 3alIUTE 0pr>1<a}0mel71
Cpezbl B IIPOLIECCE UCTIONB30BAHUS SHEPTHH.

TakuMm 06pa3oM, JOCTYI K COBPEMEHHBIM YHEPreTU-
YECKUM YCIyTaM SIBISICTCSI HCOOXOAMMBIM UIsl obecte-
YCHUS YOBJIETBOPEHUS 0a30BBIX MOTpeOHOCTEH uerno-
BEKa, a, CJICI0BATEIIbHO, SHEPreTHUECKast 0€30IacCHOCTh
SIBJIAETCA HEOTHEMIIEMBIM KOMIIOHEHTOM O€30ITaCHOCTH
geioBeKa. Mcxoas u3 3Toro, MOXKHO CAEIATh BBIBO, YTO
3aJlauyd 10 OOECIIEYCHUIO SHEPTreTHYECKON Oe30macHo-
CTH YeJIOBEKa HE OTPaHWYMBAIOTCS KOHKPETHBIM IOCY-
JapCTBOM, 3TO TIEPBOOYEPEIHBIC 3a7a9l BCETO MUPOBO-
ro coobmecTBa. 1 B 3TOM KOHTEKCTE HPENCTABISCTCS
000CHOBaHHBIM BBIBOJ O TOM, YTO OJOHCPIEeTHYCCKasd
0€30MacHOCTh YETIOBEKA SBISCTCS HE TONBKO BHIOM Ha-
[UOHAJIBHOH / TOCYyNapCTBEHHON IHEPreTHUecKoi 6e3-
OIMMaCHOCTH, HO M BUJOM DIO0ATbHON SHEPreTHYECKOM
0€30MacHOCTH.

OnHako 371ech HEOOXOIUMO O0paTHTh BHUMAaHUE Ha
Tako# acnekT. Kak yka3plBajoch BbIIIE, OTHOCUTEIHHO
HaIIMOHATBHOW 6€30IIaCHOCTH B I1€JIOM M HAIMOHAIEHOMN
SHEPreTHYeckoi 0e30MacHOCTH B YACTHOCTH YYEHBIC
OTIPEACISIIOT TYMaHUCTHYECKYIO COCTABIIIONIYIO, Ha-
MIPaBIECHHOCTD, B TICPBYIO OUEpPE/Ib, HA YIOBICTBOPCHUE
uHTepecoB yenoseka. Hanpumep, B. Jlunkan rosoput
0 T'YMaHHUCTUYECKOM U3MEPCHUU IIpaBa HaHHOHaJ'H:HOﬁ
0€30MacHOCTH, 3aKIIIOYAIONIEMCS B TOM, YTO OHO OPHEH-
THUPYETCsI Ha YEIOBEKa, BOIUIOMIEHHUE M PEATH3AIHIO €TO
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HHTEPECOB, OTBEYAIOIINM 3aKOHAM JJ0Opa U CIIpaBeIn-
BOCTH, CAaMOW KOHIIeTnH TymManu3ma [ 17].

Korza e peds uzneT o To0ansHO SHePreTHIeCKOMT
Oe3omacHOCTH, YacTo obOparmaeTcs BHUMaHHUE, MIPexKIe
BCET0, Ha HaJexamnee GyHKIMOHUPOBAHNE YHEPTETH-
yeckux pbiHKOB. Hampumep, U. UykaeBa mpennaraer
OTIPENCTNTh TIIOOANBHYIO JHEPreTHUSCKyro Oe3omac-
HOCTb KaK YCTOMUYMBYIO CHUCTEMY NPABOBBIX, HOJIUTHU-
YEeCKUX, B MEPBYIO Ouepelb — SKOHOMHYECKUX OTHO-
[ICHUH, YTO MO3BOJIIET IONICPKUBATH PPEKTUBHOE
(GYHKIIMOHHPOBAaHAE MHPOBOW YHEPreTHYESCKOH CHUCTe-
MBI, YCTPaHss U KOMIIEHCUPYS HEraTUBHOE BO3ECHCTBUE
JIEeCTa0MIM3UPYIOMUX (HaKTOPOB PAa3HOTO Xapakrepa, ¢
LEeJIbI0 00eCTIeYeHHs] HaJJe)KHOIO CIIpoca U yCTOWYMBO-
r0 NPEIJIOKEHUS SHEPrUH, YCTOMUYMBOW U palMoHalb-
HOW PabOThl perMoOHANBHBIX U MHPOBOTO IHEpreThye-
CKUX PBIHKOB C 00s13aTeIbHBIM COOMIONCHIEM TpeOoBa-
HUI TEXHOIOTHYECKOH U SKOJIOTHYECKOH 0e30IacHOCTH
[18]. Tlpu3HaBast Ba)XKHOCTH SKOHOMHUYECKOW COCTaB-
JSTIOTIEH TI00aThbHOW YHEPTeTUYeCKOW Oe30MacHOCTH,
CUNTaeM HEOOXOOMMBIM aKIIEHTHPOBAaTh BHHUMAaHHE HA
TYMaHUCTUYECKOM acIeKTe, a MMEHHO Ha YJOBJIETBOPE-
HUU SHEPreTUYECKUX HHTEPECOB YENIOBEKa.

BoiBoasbl. [logpiToKMBasg BBILIEH3IOKEHHOE, TO-
JlaraeM, 4To SHEepreTHYEcKyIo 0e30MacHOCTh YeJIOBeKa
HEOOXOAMMO paccMaTpHUBaTh C ABYX CTOPOH: M KaK BUJ
9HEpPreTU4eckoil 6€30MacHOCTH, U KaK COCTaBJISIOILYIO0
Oe3omacHocTH YyenoBeka. B cBs3u ¢ 3TUM obecrieueHue
HaceJleHUIo OecrepeOoHOro 10CTyna K COBpEMEHHBIM
9KOJIOTMYECKH 0e30MacHBIM 3HEPreTUYECKUM yCIyram
HAJIeKAIIEer0 KayecTBa, Ha PaBHBIX YCIOBHUSX U IO
MpUEeMJIEMbIM IIeHaM SBJISIeTCS Kak 3ajjadeil KaXkaoro
KOHKPETHOTO TOCYJapCTBa, a, CIEI0BaTeNbHO, COCTaB-
JISIONIEH HAIMOHAJIBHON / TOCYmapCTBEHHOW 3SHepre-
TUYECKO# 0e30MacHOCTH, Tak U 3aaueii MUPOBOTO CO-
oOmiecTBa B LIEIOM, TAKUM 00pa3oM, BBICTYIasi COCTaB-
JSI0IIEeN 100aIbHON SHEePreTHYeCcKoi 0€30acHOCTH.
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MPABOOTHOIIEHUS PA3PEHIUTEJIBHON CHUCTEMBI, U3 KOTOPBIX
BO3HUKAIOT IMYBJIUYHO-IIPABOBBIE CIIOPHI B C®EPE
X039 CTBOBAHUS

Aunexcanap BEJEHAIINH,
Cyzbs Briciiero amMUHICTPaTHBHOTO Cy/la YKpauHbI

SUMMARY

The article is devoted to description of the licensing system relations, of which the public-law controversy in the field of
business arise, from the side of elements of such relations: object, subject, content, and to providing their classification of
such relations. To achieve this goal just the relationships of the licensing system themselves, the General order of licensing
procedure are investigated, its tasks, the stages, the actors involved at each stage are determined. Special attention is paid to
the definition of the mentioned relationships object. In order to substantiate the selected stages the main tasks performed on
each selection stage of the General order of licensing procedure also identifies.

Key words: permit, licensing system, licensing activity, public-law controversy, administrative proceedings, legal
relationship.

% 3k ok

CraTbs MOCBSIICHA XapaKTePUCTHKE IIPABOOTHOILECHUH pa3pelInTeNbHOM CHCTEMBI, U3 KOTOPBIX BO3HUKAIOT ITyOINYHO-
NPaBOBBIC CHOPHI B c(epe XO3SHUCTBOBAHUS C TOYKM 3PEHHSI MX JIEMEHTOB: O0BEKTa, CyOBbEKTa, CONCpPIKAHMUs, a TaKKe
OCYIIECTBIICHUIO UX KIaccupukauuu. st ToCTHKEHNS yKa3aHHOI 11N UCCIICIOBaHbI COOCTBEHHO IIPABOOTHOLICHHS pas3-
PELINTENBHOI CHCTEMBI, 001Iasi npoLeaypa pa3pelliTeNIbHEIX IPOU3BOIACTB, ONPEIeICHbl e¢ 3a1a4H, CTalH, CyOBEeKTHI,
y4acTBYIOIIME Ha KaXkI0i cTaguu. Ocoboe BHUMaHHE YIEJICHO ONPENeTICHHI0 00bEKTa YKa3aHHBIX OTHOIICHUH pa3pelu-
TeNbHON cucTeMbl. C Lenblo 000CHOBaHUS YKA3aHHBIX CTAIHi OINPENeNIeHbl TAKKe OCHOBHBIC 3a1a4H, BBINOJHSICMBIC Ha
K)XIOW cTauy o01Ieil Npoleaypsl pa3pelnTenbHbIX IPOU3BOJICTB.

KaroueBble ciioBa: paspellieHHe, pa3pelInTeNbHas CHCTEMa, pa3pelliTeNbHAs IeATeNbHOCTh, MyOINYHO-IPaBOBOM

CIIOp, aIMUHUCTPATUBHOEC CYJOITPONU3BOACTBO, IPABOOTHOIIEHUE.

octaHoBka npodiaemsbl. CoracHo 4. 4 cr. 13

Koncturynuu VYkpaunsl ot 28.06.1996 1. Ne
254x/96-BP [1], rocymapcTBO oOecrmeduBaeT 3aiuTy
MpaB BCeX CYOBEKTOB IMpaBa COOCTBEHHOCTH U XO3slii-
CTBOBaHUs. BakHas poinb B Jieie 3aliuThl IpaB, cBOOO
Y 3aKOHHBIX HHTEPECOB JIUL IPUHAUIC)KUT aJIMUHUCTPA-
TUBHBIM CyZaM, Bellb IMEHHO Ha HUX BO3JIaraercsi pac-
CMOTpEHHE U pa3pelIeHne MyOInYHO-TIPABOBBIX CIIOPOB,
IJ€ OJHON CTOPOHOHM BBICTYMHAeT CYObEKT XO3AHCTBOBA-
HUS, a APYTOl — CyOBEKT BIACTHBIX OIHOMOYHH. OHON
U3 BOXHBIX «C(ep COMPUKOCHOBEHUS XO3IUCTBEHHOMN
JESITeIbHOCTH U JAEATENIbHOCTH CYOBEKTOB BIIACTHBIX
MIOJTHOMOYHIA SIBISACTCS pa3pelluTebHas 1esSTeIbHOCTb,
OCYILIECTBICHUE KOTOPOH CBSI3aHO C JIeraln3alieil HoBO-
ro cyObeKTa XO3sMCTBOBAHMSA WMJIM HOBOTO BHJIA XO3slii-
CTBEHHOH JIESITEbHOCTH.

AmnHanu3 cyneOHON NPaKTUKU PaCCMOTPEHHUS JIel1, BO3-
HUKAIOIIUX U3 MyOITMYHO-TPABOBBIX OTHOILEHUH B cdepe
Ppa3pelInTeNbHON CUCTEMBI, CBUAETENBCTBYET O TOM, YTO
HE TIOCJIEAHUMH MPUYMHAMH 3THX NPOOJeM SABJISIOTCS
OLIMOKH, OMyCKaeMble UCTLAMHU WM WX MpeAcTaBUTe-
JIIMH TIPH TIOATOTOBKE MCKOB K PACCMOTPEHUIO B Cye U
T. A. Cpeau NpUYMH TaKUX OMMOOK MOXKHO yKa3aTh Ha
OTIPEICTICHHYIO0 CJIOXKHOCTh aJMWHHUCTPAaTUBHBIX Mare-
PpHANBHBIX MPABOOTHOLIEHUHN B 3TOH cdepe IS IopHIH-
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4ecKol KBamM(UKaUK, YTO HHOTIA IPHBOIHUT K HEMpa-
BUJIBHOMY ONpENENIEeHUIO 00S3aHHOTO JIMLIA, €r0 00s13aH-
HOCTEHl B KOHKPETHOM IIPaBOOTHOIIIEHUH U ITpOYEe.

AKTYaJbHOCTb TeMbl HCCJI€J0BAHMS TOATBEPKIa-
€TCcAd HEeIOCTAaTOYHOM pa3paboTaHHOCTHIO B IOpHIMYE-
CKOHl JIOKTpUHE OCHOBHBIX TEOPETUUECKUX MOJIOKEHUI
OTHOCHUTEJIBHO OINpeleNieHHs MPaBOOTHOLIEHUI paspe-
LIMTENIHON CUCTEMBI, U3 KOTOPBIX BO3HUKAIOT ITyOJIMYHO-
MIPABOBBIC CIIOPHI B chepe XO3sICTBOBAHMS.

Cocrosinue ucciaegopanus. [Ipobnemam pazpemiu-
TENPHOU NIESTENIFHOCTH B cepe XO3AHCTBOBAHUS yde-
HBIMH OBUIO YNENIEHO 3HAauuTelIbHOE BHHMMaHue. Tak,
B MEPBYIO O4epedb CIEOyeT OTMETHTh IUCCEpTallOH-
Hoe wuccrnenoBanne M. CoNOLIKUHON, NOCBAMIEHHOE
a/IMUHHUCTPATUBHO-TIIPABOBBIM OCHOBaM pa3peLIuTellb-
Hoi pesarenbHOCTH (2006 1) [2]. OTHenbHbIe acmeKThl
pa3pelInTeNbHON JesITEeNbHOCTH B paMKax TE€M JIUCCep-
TAIIMOHHBIX UCCIIEIOBAaHUI paCCMOTPEHBI B JUCCEpTalU-
oHHbIX padotax lO. [lemuna [3], M. Pomansika [4]. Ort-
JeNbHBIM Tpo0lieMaM pa3pelIuTeIbHON JIesTeNbHOCTH
yaensmn BHuManue JI. Ipumaenxo [5, 6], B. ['ymenrox
[7], C. Jluxaues [8], U. ITactyx [9], JI. llectak [10] u
npyrue. Bmecte ¢ Tem, cieqyeT OTMETUTb, YTO STHUMHU
YUEHBIMH HE TIOJIHOCTBIO PACKPBITHI UMEHHO yKa3aHHbIE
BbIlLIE TMPOOIEMBbI MPABOOTHOLICHUH pPa3pelIUTeIbHON
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cucrembl. KoMIIeKCHBIN XapakTep UMEET UCCIe0BaHue
N. Conomkunoii. Ero uccnenoBanpl Takue 0CHOBOMIONA-
rarolllie BOIPOCH Pa3peLIUTEIbHON JIESATENbHOCTH, KaK
ee 00beKT, o0IIIee MOHATHE, OlpeneNieHre chep Ipearpu-
HUMAaTEeJbCTBA, B KOTOPBIX OHA JOJKHA OCYILLECTBISTHCS
T. 1. BMecTe ¢ TeMm, ykazaHHOE 3aMe4aHle MOXKHO OTHe-
CTH TaKKe U K ee padore.

Heabr u 3amaum ucciaenoBanms. Llenpro nccneno-
BaHUA SABJISETCS XapaKTePUCTHKA IPAaBOOTHOLIEHUH
paspelInTeNbHOM CUCTEMBI, U3 KOTOPBIX BO3HUKAIOT
MyOINYHO-TIPaBOBBIE CIIOPHI B chepe XO3IHCTBOBAHUS C
TOYKH 3PSHHUS 2IIEMEHTOB STHX ITPABOOTHOIICHUH: 00BEK-
Ta, CyOBEKTa, COICPIKAHUS, a TAKKE OCYILECTBICHHE UX
kiraccuukanyy. HoBu3HOW pabOTH SBISIETCS 0OO0CHO-
BaHUE KIACCH(UKAIMY TIPABOOTHOIICHUH Pa3peInTeb-
HOW CHCTEMBI IO PALY MPU3HAKOB, MPEXKIE BCEro — 1o
UX O0BEKTY, YTO MO3BOJISET OTOOPA3UTh UX CONEp KaHKE
U crenuduKy, a TakKe UMEeT 3HaueHHUe Ui oIpeaese-
HUS CoieprKaHUs IMyOIMYHO-IIPABOBBIX CIIOPOB B JaHHOM
cepe.

N3noxenne ocnoBHoro marepuaa. Cepa odre-
CTBEHHBIX IyOJIMYHBIX MPAaBOOTHOIIEHUH, BO3HHMKaIO-
LIMX B CBSI3M C OCYIIECTBICHHEM XO3SHCTBEHHOU aes-
TEJIbHOCTH, OOBEKTOM KOTOPBIX SIBJISIETCS pa3pelinTesb-
Hasl IeSTENbHOCTD, B 3aKOHOAATENILCTBE UMEET Ha3BaHUE
«paspeluTesnbHas cucrema». B coorBercTBuu € a63. 1 4.
1 ct. 1 3axoHa Ykpaunsl «O pa3pelIMTeNIbHON cucTeMe
B ctepe xo3siicTBeHHOU AearensHOCTH» OT 06.09.2005
L. Ne 2806-1V (manee — 3axon Ne 2806-1V) [11], pa3pe-
mIMTeNbHas cucTeMa B cepe XO3sMCTBEHHOW JesITeNnb-
HOCTH — 3TO COBOKYIHOCTb YPEryJHUPOBAaHHBIX 3aKOHO-
JIaTeJIbCTBOM OTHOIIEHHMH, KOTOPBIE BO3HUKAIOT MEXIY
pa3pelInTeNbHBIMA OpraHaMH, TOCYIapCTBEHHBIMU ajl-
MUHHCTpPATOpaMy U cyObeKTaMH X035HCTBOBaHHS B CBSI-
3 C BbIIau€il JOKYMEHTOB pa3pelinTeIbHOrO XapaKkrepa,
nepeodopmiieHHeM, BblIaueil AyOIMKaToB, aHHYIHPO-
BaHMEM JOKYMEHTOB pa3pellUTe]IbHOrO Xapakrepa. B
IOPUINYECKOH JIUTEpaType 0TMEYAETCsl, YTO TaKUe OTHO-
LIEHUS IPUHAUIEKAT K aIMUHACTPATUBHO-TIPABOBBIM Ha
OCHOBAHUH UX COOTBETCTBHSI MPU3HAKAM TAKUX OTHOILIIE-
Huil. B 000cHOBaHME 3TOr0 Te3Mca OTMEYAeTcsl, B 4acT-
HOCTH, YTO OHU: 1) UMEIOT yIIpaBIeHUYECKUH XapakTep; 2)
HMEIOT IyOJIIMYHO-TIPaBOBOM XapakTep U T. 1. [12, ¢. 413-
438]. Takum 00pa3oM, OYEBUTHBIM SIBIISIETCS TO, YTO CITO-
PBL, BOHUKAIOIIUE U3 TAaKUX MPAaBOOTHOLICHUH, CIeayeT
CUUTATh MyONUYHO-IIPABOBBIMU U YTO OHU OTHOCSTCS K
FOPUCAMKLINY UMEHHO aJIMUHUCTPATUBHBIX CY/IOB.

B otHomeHnu BUI0B i chep TaKUX MPaBOOTHOLIE-
HUM, TO B IOPUIIMUECKOI TUTEpaType OTCYTCTBYIOT yCTO-
sIBIIECS KPUTEPUHU HX paszaeneHus. Bmecte ¢ TeM, oT-
MeuaeTcs CylIeCTBOBAaHHE BEChMa LIMPOKOTO Kpyra pas-
JUYHBIX pa3pelIeHuil, KOTOpble HA CErOAHAIHUN JeHb
MIPeAyCMaTpUBAIOTCSL  3aKOHOAATeIbcTBOM. CuTyauus
OCIIOKHSETCS TaKKe TeM, YTO HEKOTOphIE JOKYMEHTHI,
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uMesl 110 CYTH pa3peluTeNbHbII XapakTep, Ha3bIBAIOTCS
HE «pa3pelIeHUIMI», a I0-APyTroMy: CBUIETEIbCTBA, 3a-
KJTIOUEHUSI, COTVIACOBaHMS, JIUIICH3UH U T. . [12, c. 413-
438]. TeM He MeHee, HE BbI3bIBAET COMHEHHUH, YTO TO
MHOroo0pasue NpaBOOTHOIICHNUH, KOTOPbIE CYLIECTBYIOT
Ha CETOJHSIIHUM JeHb B chepe pa3pelInTebHON cucTe-
MBI, T€M HE MEHee MOIaeTCsl KNAacCU(pUKAIIUU B 00IIEM
HOpsAAKe. YUIUTHIBASL HAIIPABICHUE 3TOTO UCCIIEA0BAHMUS,
MPEJICTABIISETCS, YTO Haubolee XapaKTepHU3yOLUM IS
3TUX TPABOOTHOLICHUM KpUTEpUEM SBIsSCTCS UX 00b-
ekT. Kak orMeuaeTcs B ropuauueckoil auteparype, 00b-
€KT MIPAaBOOTHOILICHUSI — 3TO TO, HA YTO OHU HAaIpaBie-
HBL. JTO MOXET ObITh, B YACTHOCTH, TOJyYeHHUE, Mepe-
Jla4da, MCIoIb30BaHWe MaTepHuaibHbIX Onmar [13, c. 343].
B cBs13u ¢ 3THM, TpeACTaBIsIeTCS, YTO IS ONPEACIICHUS
BUJIOB [IPABOOTHOILEHUN Pa3pELIUTENbHON CUCTEMBI 110
TaKOMY KPHTEPHIO, KaK X 00bEKT, Oy/eT MOJIEe3HBIM yUET
KJIacCU(HUKAIIIN BUAOB PA3PEIINTENBHOM AESTENEHOCTH,
paszpaborannoii 1.B. ConomkuHoii, koTopas kiaaccupu-
IUpYeT UX, B YACTHOCTH, N0 TAKUM KPHUTEPHUSIM, KaK Ha-
MpaBJICHUE JEATeIBHOCTH U (hopMa pemeHust o mperno-
CTaBJICHUH PA3PEUINTEIBHOTO JOKYMEHTA.

Tak, Mo HanpaBJIeHUAM TaKOM JEATEIbHOCTH HCCIIe-
JIOBaTeNIbHUIIA TIpeylaracT BbIACITH CIEAYIONIHE e
BUJBL 1) OTHOCHTENBHO JICTUTUMAIIMN CYObEKTa Mpea-
MPUHUMATENIBCTBA; 2) OTHOCHTENIFHO INPEHOCTABICHUS
CyOBEKTy IIpeIPHHIMATENBCTBA IIPaBa Ha OCYIIECTBIIC-
HUE ONpe/eNeHHBIX JEeHCTBHIA; 3) Bblaua pa3pelieHnuit
B cdepe omepaluii ¢ opyxueM, 00EBBIMU TPHIIACAMH,
B3pBIBYATHIMU MaTepUallaMid U BELICCTBAMH, CHIIBHO-
JISHCTBYIOIIMMH SJIOBUTBIME BeliecTBamu; 4) B cepe
HCTIONB30BaHMS SIACPHOI 3HEpruy; S5) B cepe 3aimThl
SKOHOMHUYECKOIM KOHKYpeHLuH [2, c. §].

Takast kgaccuUKaIys MO3BOISCT Yy4eCTh OCOOCH-
HOCTH TIPOIIEAYpP OCYIIECTBICHUS Pa3peIINTEIbHON
JIEITENIBHOCTH B COOTBETCTBHHU C NPEAMETOM OCYIIECT-
BieHusl. Kpome Toro, oHa yka3bIBacT Ha BHIBI OOBEKTOB
[IPaBOOTHOILIEHUH Pa3peIIUTEIbHON CUCTEMBI.

ITo dopme pemeHns, mpuHUMAaEMBbIC YIOJIHOMOYCH-
HBIM II0 OCYIIECTBICHHIO TaKOW JESITEIBHOCTH CYyOBEK-
TOM, BBIJICIISIFOTCSI BU/BI Pa3pEIINTENbHOM A TENbHOCTH
B COOTBETCTBHH C KOHKPETHOH (opmoii pemenust. Pop-
MaMH pEIICHUi Ha3BIBAIOTCS OIpeeTIeHHbIC TOKyMEH-
TBI, KOTOPBIC BBIIAIOTCS KaK PE3yJIbTaT pa3pelInTeIbHON
JIeATeITbHOCTH: JINIICH3HS, [IaTeHT, JOKYMEHTHI Pa3peru-
TeNBHOTO XapakTepa. COOTBETCTBEHHO, YKa3BIBACTCS O
BBIJICTICHUH BHJOB Pa3peIINTEIBLHON ACSTENBHOCTH IO
MOBOAY BbINa4u: 1) JIHIIEH3MH, MAaTEHTOB OTHOCHUTENb-
HO JICTHTHMAalUH CyOBEKTOB IPEANPHUHUMATEIHCTBA,
2) crpaBOK, CEPTU(PUKATOB, 3aKIIOUCHUNA U JPYTHX JI0-
KyMCHTOB Pa3peIINTEIFHOTO XapakTepa OTHOCHUTEIBHO
MPEeIOCTaBICHIS CYyOBEKTy MPeAPUHAMATEIbCTBA TIpa-
Ba Ha OCYIIECTBIICHUE ONPE/ICIICHHBIX JISHCTBUI; 3) pa3-
pelIeHnid Ha M3TOTOBIICHUE, PHOOpETeHNe, XpaHeHue,
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V4eT, OXpaHy, MePeBO3KY W HCIOJIb30BaHUE TPEIMETOB,
MaTepUaJIOB ¥ BENIECTB, OTKPBITHSA TPEANPUATHHA, Ma-
CTepPCKHX ¥ Jlaboparopuid (IesTeIbHOCTh B cepe ore-
patmii ¢ opyKHeM, OOCBBIMH ITPUTIACAMH, B3PhIBYATHIMH
MaTrepruaaMi W BelIeCTBAMH, CHIIbHOICHCTBYIONIMMHU
SITOBUTHIMH BEIIECTBaMHM); 4) CHEIUABHBIX JTUIICH3UH,
cepTH()UKATOB OTHOCHUTEIBHO HCIOJIb30BAHUS SIACPHOM
SHEPruH; S5) pa3pelieHUH OTHOCHTEIBHO OCYIIECTBIIE-
HUSI aHTHKOHKYPEHTHBIX COTVIACOBAHHBIX JICHCTBUM WIIH
KOHIICHTpAIUH (B c(hepe 3aIlnuThl SKOHOMUIECKON KOHKY-
pennun) [2, c. 54-55]. B nanpHewmeM ass mesieid 3Toro
HCCIICIOBaHMs BCE yKa3aHHBbIE (OPMBI peleHui Oymnem
YCIIOBHO Ha3bIBAaTh pa3peIICHUSIMH.

Takas knaccuuKaiys MO3BOJSET yYeCTh CICIU(H-
Ky TpOLEAYp TMPETOCTABICHUS JIMICH3UH, MaTCHTOB W
JPYTHX pa3pellnuTeIbHbIX JOKYMEHTOB, CO3/1aBas, TeM
CaMbIM, OCHOBY JUISl PEIICHHUS BOIIPoca 00 YHU(DHKAIUH
COOTBETCTBYIOIIMX pa3pelIUTeNbHBIX Tpoueayp. Ilpu
3TOM MOKHO TIPEIIIOTIOKUTh, YTO Takas yHU(UKAINA Ka-
caeTcs TOpS/IKa BBIIAUU pa3pelleHui, a He OCHOBaHHUI
OCYILECTBIICHHUS pa3pelInTeNbHOM nesitenbHocTH. Kpome
TOTO, KaK OyJeT IMOKa3aHO HIDKE, Takas KiaccuuKamuys
JIaeT BO3MOXKHOCTh OXapaKTepHU30BaTh MTPABOOTHOLICHHUS
pa3peIIUTEeNIbHOM CHCTEMBI BO B3aUMOCBSI3H C COIepIKa-
HHEM KOHKPETHBIX MPOIEAYP, YTO UMH OMOCPEIYIOTCS.
OHa TakKe yKa3blBacT Ha OOBEKTHI MPABOOTHOIICHHI
Pa3peIIUTeIbHON CUCTEMBI.

Kpome H31m0KeHHOT0, NPEICTABISAETCS, YTO 00€ 3TH
KJIacCH(HUKAUK BMECTE JOCTATOYHO YETKO JAIOT OTBET
Ha BOIIPOC OTHOCHTENBHO 33/1a4 Pa3pelIUTEIbHBIX TPO-
nenyp. Kak mpencrasmnsiercsi, Ha OCHOBaHUM UX 0000111e-
HUSI MOXKHO OTPEENUTh OCHOBHYIO, KOHEUHYIO 3aj1ady,
XapaKTEPHYIO JUIsl IFOOOH pa3pelnuTeNIbHOM POy PhI.
Takyto 3a1a4y MOXKHO ONPEAETUTh KaK PElICHNE BOTIPO-
Ca OTHOCHUTEINILHO MPEJ0CTABICHHUS pa3peIleHUsI.

CormnacHo 4. 1 cT. 5 3akona Ne 2806-IV, ocHOBHOI
LENBI0 JIESITETLHOCTU TOCYIapCTBEHHOTO aIMUHHCTpa-
TOpa SBJISETCS, B YaCTHOCTH OpraHM3aIys Bbimauu (Te-
peodopMIICHHS, BBIIAUU TyOJHUKATOB, aHHYJIUPOBAHUS)
CyOBbEKTaM XO3SHMCTBOBAHUS JIOKYMEHTOB Pa3pEIIUTEIIb-
HOro xapakrepa. K 3ajauam rocy1apCTBEHHOTO aIMUHH-
CTpaTopa OTHOCHUTCS, B YaCTHOCTH: 1) mpeaocTaBIeHUE
CYOBEKTY XO3SICTBOBAHUS MCUYEPIBIBAIOIICH MHpOpMa-
MM OTHOCHUTEIHHO TPEOOBAHWHU W TIOPSAKA TOITYUICHUS
JIOKyMEHTa Pa3pelInTeNIbHOTO XapakTepa; 2) MpUHITHE
OT CyObEKTa XO3SIICTBOBAHUS JIOKYMEHTOB, HEOOXO/IH-
MBIX JUISi TIOJIy4EHUS JOKYMEHTOB pPa3pelIuTeIIbHOTO
XapakTepa, UX PErucTpanus U MPeJICTaBICHUE COOTBET-
CTBYIOIIUM PETHOHATBHBIM U (MJIM) MECTHBIM pa3peliiu-
TENLHBIM OpraHam; 3) BblAada O(OPMIICHHBIX PETrHo-
HAJIBHBIMH U MECTHBIMH Pa3pelIUTEIbHBIMH OpraHaMu
CYOBEKTY XO3sIiCTBOBaHHUS JOKYMEHTOB pa3peLIUTellb-
Horo xapakrepa (1.i. 1-3 4. 4 ct. 5 3akona Ne 2806-1V). B
COOTBETCTBHH C a03. 3, 5, 6 4. 1 cT. 1 3axona Ne 2806-1V,
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BOIIPOC O MPEAOCTABICHUH Pa3peIICHUs] B OTHOIICHUU
KOHKPETHOTO O0BEKTa Pa3peIIUTENbHON AesTeIbHOCTU
pelraeTcs COOTBETCTBYIOUIMM PETHOHAIBHBIM M (WIIH)
MECTHBIM Pa3peIIUTEIbHBIM OPIaHOM.

Ipencrasnsercs, 4TO yKa3aHHBIC MONOXKEHUS yad-
HO XapakKTEepU3YyIOT CTaauM, MpPUCYIIHE AT BCEX pas-
PELIMTENBHBIX TIPOU3BOJCTB, a TAaKKEe UX COAEpXKAHHE
U cyOBEKTOB TakuX cTaauil. B cooTBeTcTBUH ¢ HUMH,
MPE/ICTABIISETCS, YTO MOXHO ONPEIEIUTh CIEAYIOLIIe
cTaguu: 1) OTKpBITHE PA3PEHINTEIBHOTO MPOU3BOACTBA;
2) paspemieHue oOpaleHus] CyObeKTa XO3SHCTBOBAHUS
IO CYIIECTBY; 3) UCHOIHEHHE PEIICHUS O BBIIAUE pa3pe-
HIUTEIBHOTO JOKYMEHTA.

OTHOCHUTENBEHO COAEPKAHUS U CyObEKTOB YKa3aHHBIX
CTaauil MPEACTABISACTCS, YTO UX MOXHO OXapaKTepu30-
BaTh C TOUKU 3pEHHS LIEJIU COOTBETCTBYIOILEH CTaauM.
Tak, 3amauell mepBoW CTaAMHU MOXKHO OIPENENIUThH pe-
IIEHHE TOCYJApPCTBEHHBIM aJMHHHUCTPATOPOM BOIpOCa
O COOTBETCTBUH OOpaIleHUsI CyOBEKTa XO3SHCTBOBAHUS
TpeOOBaHIAM 3aKOHOJATEIbCTBA U HAIIPABJICHUS €TI0 pa3-
pemuTensHOMY opray. Ha BTopoil ctaauu npoucxoaur
HETIOCPEICTBEHHOE PACCMOTPEHUE 00palIeHus CyObeKTa
XO3SIHCTBOBAHMUS Pa3pEIINTEIBHBIM OPIraHOM M PEIICHUS
BOIIpOCa O IpefocTaBieHUM paspemieHus. Ha Tperseit
CTaUHU TIPOMCXOMUT HCIIOJIHEHHE PEUICHHUs pPa3pelln-
TEJIFHOTO OpraHa I'OCYIapCTBEHHBIM aMHHHCTPAaTOPOM
IyTEM BPYUCHHUS XO3AHCTBYIOIEMY CyOBEKTYy pa3pelIn-
TEJIBHOTO JOKYMEHTA.

Y4uThIBasi BBILCH3IOKEHHOE, MOXKHO CHENAaTh BBHI-
BOJI, YTO OTHOILICHHUS, CKJIAJIBIBAIOLINECS MEXKAY CyOb-
CKTaMH XO3SIHCTBOBAaHMS M JIPYTMMH CyOBCKTaMH pa3-
PELINTETIHHON CHCTEMBI, MOXHO OXapaKTepH30BaTh Kak
«MaTepHanbHBIe» M «IIPOLEIYpHBIEY. MarepHanbHble
CKJIQJIBIBAIOTCSI MEXKAY CYOBEKTaMH XO3SICTBOBAHMS H
PETHOHANBHBIMY, MECTHBIMH Pa3peLINTEIbHBIME Opra-
HaMH, 0OBEKTOM KOTOPBIX, KaK MPEACTABIACTCS, SIBISCT-
CsI pellieHue O MPEAOCTaBICHUH pa3penieHus. [Ipornenyp-
HBIC CKJIAIBIBAIOTCS MEXTY CyObEKTaMH XO3HCTBOBAHNUS
U TOCYapCTBEHHBIM aIMIHUCTPATOPOM. B cooTBeTCTBHN
C TIPUBEACHHBIMU BBINIC 3aJa9aMH TOCYIapCTBEHHOTO
aIIMUHHUCTPATOPa, a TaKXKe C BBIICICHHBIMU CTAAUSIMU,
O00BEKTaMH TAKUX OTHOLICHHH MOXKHO ONPEAENUThH: 1)
MPUHATHE PEIICHHUS 0 MPEIOCTABICHUN YKa3aHHOH B II.
1 4. 4 ct. 5 3akona Ne 2806-1V nndopmarmu cyopeKTy
XO3SIHCTBOBAHMS; 2) IPUHITHE PELICHUH O MIPUHATHH OT
CyOBEeKTa XO3SHCTBOBaHMUS COOTBETCTBYIOIIUX JOKYMCH-
TOB M COBEPIICHHS MHBIX ICUCTBHUI, PETyCMOTPEHHBIX
. 2 4. 4 c1. 5 3akona Ne 2806-1V; 3) npunstue pemeHns
0 BBIJaUe CyOBEKTY XO3SHCTBOBAHUS Pa3pEUINTEIBHOTO
JOKYMEHTA.

Kak mpexncrapisercs, oObEeKTOM YKa3aHHBIX BBIIIC
YIPaBIEHUECKUX OTHOIICHUH SIBISICTCS MMEHHO MpH-
HATHE YIIPABIEHYECKOro peleHus. Takoi BbIBOI IpoO-
ucTekaer u3 ciuedyromero. Ha ceromusimmauii neHb B
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IOPUINYECKOH JHUTeparype OObEeKTOM aJMUHHMCTPATHUB-
HBIX IPABOOTHOILEHHUH, COINIACHO KJIACCHUYECKOH MO-
JIeId TPAaBOOTHOUIEHUH, BBIIENAIOT TO, OTHOCHUTENb-
HO 4€ro BO3HMKAIOT, Pa3BUBAIOTCA U IpEKpallaoTcs B
aJIMIHHACTPATUBHO-TIpaBOBbIe OTHOmIEHUs [14, c. 48].
OCHOBHYIO TIeTIb YYACTHA B ATUX OTHOIICHUSX CyOBEeKTa
X035{CTBOBaHMsI, KaK IIPEICTaBIIAETCS, MOXKHO [IOHUMATh
KaK BBIHECEHHE COOTBETCTBYIOLIETO YIPABIEHYECKOIO
pewienus. OCHOBHYIO Lieib JAPYIHMX YKa3aHHbBIX BBIIIE
CyOBEKTOB pa3pelINTEeIbHON CHCTEMBI MOXKHO OXapak-
TEpU30BaTh KaK BBIIIOJHEHHE CBOMX 3aad U MPHUHATHE
YIPaBIEHYECKOrO pelieHus (TOJ0KUTENBHOIO WM OT-
PHLIATETIBHOTO OTHOCUTENBHO CYyObEKTa XO3SIHCTBOBA-
Hust). Kak mnpencraBisercs, MOdydeHHE KOHKPETHBIX
Oxar cyOBEKTOM XO3SMCTBOBAHHS B PE3YJBTaTe BHIION-
HEHUS TaKUX YIPaBIEHYECKUX pelleHUN (HeoOxoaumas
uadopmarms (. 1 4. 4 cr. 5 3akona Ne 2806-1V), mox-
TBEpXKJIEHUE TMPUHATHA MPEICTAaBICHHBIX JIOKYMEHTOB
(1. 2 4. 4 ct. 5 3akona Ne 2806-1V), paspemenue (1. 3 4. 4
cT. 5 3akona Ne 2806-1V)), sBisercs JUIb Pe3yIbTaToM
ux BeimonHeHus. Camu xe Onara (MH(pOpMALUIO, pa3pe-
LIEHHUE U T. I1.), KaK IPEJICTaBISIETCS, HENb3s ONPENeIATh
00BEKTOM TaKUX MPAaBOOTHOIIEHUH, MOCKOJbKY OHH,
CKOpee, SABIISIOTCS 0OBEKTOM CaMOro pelieHHs, KOTOpoe
MIPUHUMAETCS.

[Ipu onpeneneHun 0OOBEKTa NPOLETYPHBIX OTHO-
LIEHUI pa3peluTeNnbHON CUCTEMBI CIIeNyeT, Kak Hpel-
CTaBJISIETCSl, YUUTBIBATh TakxKe ciedytomiee. B nokrpune
MPOLIeCCYAIbHBIX AUCIMIUIMH, B YACTHOCTH B JOKTPHUHE
TPaKIAHCKOTO MPOLIECCYAIIHOTO MpaBa, B OTHOLIEHUH
00beKTa IrpaykAaHCKUX MPOLECCYaNbHBIX MPAaBOOTHOLIE-
HUU Ha CETONHSIIHMI JIEHh OTHOW M3 Hanbosee pacipo-
CTpaHEHHBIX SIBJISIETCS TOUKA 3PEHUS], COITIACHO KOTOPOM
Takol OOBEKT cliefyeT paccMaTpuBarh C MO3UILUM BbI-
JieneHus o0Iero oobekra Al BceX IpakIaHCKUX Mpo-
LECCYyaJIbHBIX MPABOOTHOIICHUH W CIEHUaIbHOIO 00b-
eKTa Ui OTAETBHOIO IPa)IaHCKOTO IMPOLECCYalTbHOTO
npaBootHomenHwus [ 15, c. 407; 16, c. 47].

[Tox oOuwM 00BEKTOM MOHMMAETCS 1IENb TPAKIaH-
CKOTO CyJOIPOM3BOJICTBA, KOTOpask OmnpenesieHa B CT. 1
I'TIK VYkpauHbl: 3amUTa HapyLIEHHBIX, HENPHU3HAHHBIX
WIK OCHapHBaeMbIX IpaB, cBOOOJ WJIM MHTEpecoB (u-
3MYECKUX JIMILI, NIPaB U MHTEPECOB IOPUANYECKUX JIHII,
uHTEepecoB rocygapcrea. [log cnenuanbHbIM 00bEKTOM
TIOHUMAETCSI PE3yNbTAaT, KOTOPBIM TOCTUTAETCS B IpOLIeC-
ce OCYIIECTBIICHUS! KOHKPETHBIX MpaBOOTHOIIEHUH. Kak
MIPUMEpP TaKOro CHELUAILHOTO O0BEKTa MIPUBOIUTCS TO-
Jy4eHUE OT CBHUJETENs CBeleHHH O (haKTax, UMEIOIUX
3HAYEHHUE IS JIeNla — B IPABOOTHOLICHUSIX MEXKILY CYJIOM
u ceuzerenemM [16, c. 47].

Io cpaBHEHHUIO € YKa3aHHBIMH MOJIOKEHUAMH COCTOSI-
HUE pelleHns pobneMsbl onpeaeneHus 00bekTa aIMUHH-
CTPaTUBHBIX IPOLIECCYaTbHBIX MPABOOTHOLLIEHUI MOXKHO
0XapaKTepu30BaTh Kak HEKYIO HeonpeaeneHHocTb. [Toxa-
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BIISIOILIEE OOJIBIIMHCTBO aBTOPOB B 3TON 00JIACTH B CBO-
UX UCCJIEJIOBAHUAX HE PACKPBIBAIOT ATOT BOMPOC B CTOIb
e TOJTHON Mepe, Kak B IPaXKIaHCKOM IPOIeCcCyalbHOM
npase, WK BOOOIEe ero He Kacarorcs. B kadectse mpu-
Mepa OJJHOTO M3 CaMbIX OCHOBATEIbHBIX HCCIIENOBAHUI
T10 3TOM TEMaTHKe MOXKHO IpuBecTH no3unuio E.@. Jlem-
CKOTO B CBOEM Y4€OHOM NOCOOUH MO aJ]MUHHUCTPATHUBHO-
My IIpolLiecCyalbHOMY IIPaBy YKpauHbl, U3gaHHOM B 2008
rogy. C TOUKH 3peHHs 3TOTO0 YYEHOTO, OOBEKTOM aJAMH-
HUCTPATUBHBIX MPOLECCYAIbHBIX OTHOIIECHUN SBJISETCS
peanu3aiys yCTaHOBICHHOTO MOPSAKA PErylnupoBaHUs
MaTepHaNbHBIX IPABOOTHOIICHUI! U €€ MPOIecCyaIbHbIC
nocnenctsus [17, ¢. 72]. YuuTsiBas onpeAeieHHYIO He-
TOUHOCTbH (popmynupoBku E.D. JleMckuM MOHATHS 3TOU
KaTeropuH, Leeco00pa3HbIM IPECTABISIETCS 32 OCHOBY
JUISL JaHHOTO HCCIENOBAHMS B3ATh NPHUBEICHHOE BBIIIE
OIIpefieNicHne O00BEKTa TPAXKIAHCKHX MPOIECCYATBHBIX
IIPaBOOTHOLIEHUH.

Kak yxke yka3plBaJIoCh, OTHOIICHUS B cdepe pas-
PELINTETBHON CHUCTEMBI MOXHO Pa3leUTh HA MaTepH-
alpHBIC W IpolexypHsle. Eciu paccmarpuBate ¢ 3TOH
MO3UIUK OOBEKT MPOIENYPHBIX MPABOOTHOIICHHH, TO
oOparraeT Ha cebs BHUMaHHE TO, YTO C OJJHOM CTOPOHBI,
MIPaBOOTHOIIICHUE, HAIPUMEP, OTHOCUTEIHHO TPUHATHUS
OT cyOBeKTa XO3sIHCTBOBaHMS HEOOXOAUMBIX TS BBIIA-
M paspeueHust JOKyMEHTOB (1. 2 4. 4 cT. 5 3akoHa Ne
2806-1V), HarrpaBiIeHO HAa BEIHECEHUE TOCYIapCTBCHHBIM
aJIMUHHCTPATOPOM PELICHHUS O IPUHATUH YKa3aHHBIX JI0-
KyMEHTOB. BMecTe ¢ TeM, Henb3sl OTpUIIaTh TOT (QAKT, 4TO
B paMKax pa3pelIMTeSIbHON MPOIEAypsl OHO HE HOCHUT
CaMOCTOSITENIFHOTO XapakTepa U caMo SIBISIETCS IpoMe-
JKYTOUHBIM, HAaIlpaBJI€HO Ha 00ecTieYeHNE BEIHECEHUS pe-
IICHUS Pa3pelIUTENbHBIM OPTaHOM IO BbIJIa4e/HEeBbIIaue
pazpemrenus. Takum 06pazoM, eCTb CMBICI PaCCMOTPETh
BO3MOXKHOCTbH BBIJICJICHHS TAKKE M B IPOIICAYPHBIX Ipa-
BOOTHOIICHUSIX PA3PEIIUTEIFHON CHCTEeMBI OOIIEro U
CIIELUAIBHOIO 0OBEKTA.

Ecnu ucxomuth M3 Takoro KpUTepHs MX KIacCU(H-
KaIid, KaK CHelHalIbHBI 00BEKT, TO B COOTBETCTBHHU C
3a7ayaMyd TOCYIapCTBEHHOTO aJMUHHCTPATOpa, IpUBE-
JIeHHBIMM B 1.11. 1-3 4. 4 cT. 5 3akona Ne 2806-1V, MO:KHO
BBIJICITUTD CJIECAYIONINE BUIBI MPOIEYPHBIX PAaBOOTHO-
IIeHWIt: 1) OTHOIICHWS 1O BEIHECEHHIO PEIICHHS O Tpe-
JIOCTaBIIeHMHA WH(OpPMAIUK CYOBEKTY XO3SHCTBOBAHUS;
2) OTHOIICHUS OTHOCHTEILHO BBIHECEHUS PEIICHHUS O
MIPUHATHAN OT CyOBEKTa XO3IHCTBOBAHUS COOTBETCTBYIO-
IIUX JOKYMEHTOB M COBEPIICHHUS MHBIX JICHCTBUM, TIpe-
YCMOTPEHHBIX 1I. 2 4. 4 cT. 5 3akona Ne 2806-1V; 3) ot1-
HOIIICHHS TT0 BBIHECEHHIO PEIICHHUS O BBIIAUE CYOBEKTY
XO3STHCTBOBAHMS Pa3pEIINTEIILHOTO JOKYMEHTA.

Kpome sTOro, Kak mpeacTaBiseTCS, HO TaKOMY
KPUTEPHIO KaK CHEIHAIbHBIN 00BEKT MOXHO emle J0-
MOJTHHUTEIBHO BBIICIUTH OTACIBHYIO TPYIILY IIPaBOOT-
HOIICHHH, KOTOPBIE HE HAIILIIM CBOETO CHCTEMAaTHU3HPO-
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BaHHOTO 3akperuieHue B 3akoHe 2806-1V. Peur umer
00 OTHOIIICHHUAX, BOSHUKAIOIIHX B MPOIECCE TPUHITHS
pelIeHHsI pa3pelInTeILHBIM OPTaHOM O BbIJIaue paspe-
IICHUS WJIM OTKa3e B €ro BbIjaue. Beap B HEKOTOPBIX
CITy4asiXx MOXET ObITh HEOOXOMUMBIM MPOBENCHUE JI0-
TTOJTHATEIFHON SKCIIEPTHU3HI UM OCMOTpa 00BEKTa, 1Mo
MOBOJIy KOTOPOTO BBIJAETCS pa3pellieHne, Onpoca JIUIL
U T. 1. [IporiefypHBIMU OTHOIICHUSMHU B TAKUX ClTyda-
SIX MPEACTABIAIOTCS UMEHHO OTHOIICHHS, BO3HUKAIO-
IMe TI0 MOBOY Ha3HAUCHUS, TPOBEJCHUS U Pe3yibTa-
TOB TaKUX 3KCIEPTH3, OCMOTPOB U T. .

BbiBoabI. YUUTBIBas CKa3aHHOE, OTHOIICHUS pa3pe-
MIMTEILHON CUCTEMBI B 3aBHCHMOCTH OT UX CIECIHATBHO-
TO WJIH, IPYTHUMH CJIOBAMH, HEMOCPEACTBEHHOTO 00BhEeKTa
MOYKHO PacIpeieIuTh Ha CIACAYIOIINE TPYIIITbL:

1) MarepuanbHble OTHOIIEHHA. llemecooOpasHbIM
MPEACTABIACTCS pacrojiararb MX B 3TOU KJIaCCH(HUKAIIN
TIEPBBIMHU ITOTOMY, YTO OHH UMEIOT IIEHTPAJILHOE 1 CHCTE-
MOOOpasyrollee 3HaYCHHE OTHOCUTEIIBHO JPYTHUX OTHO-
IICHUH pa3pelnTeabHOM ciucTeMbl. HemocpencTBeHHBIM
00BEKTOM X SIBJISIETCS PEIICHUE O TIPEIOCTABICHUH pa3-
PpeIIeHHUS;

2) mnpouenypHble OTHOIIEHHS IOATOTOBUTEIHHOIO
xapaktepa. HermocpeacTBeHHBIM 00BEKTOM UX SIBIISTFOTCST
MIPOMEXKYTOUHBIE PELIEHHUs, KOTOPbIe BBIHOCATCS IO BO-
mpocam, NpeaycMOTpeHHbIM LI 1,2 4. 4 cT. 5 3akona Ne
2806-1V;

3) mpouenypHble OTHOLLIEHHUS 110 PACCMOTPEHHUIO 00-
pamieHus cyObeKTa XO3IUCTBOBaHUS MO cyTH ((akymb-
TaTuBHas Tpynna). HemocpeacTBEHHBIM OOBEKTOM fB-
JISIOTCA TPOMEXYTOUHBIE PELICHUs], MPUHUMAEMbIE IO
MOBOJly Ha3HAUEHHUs, TPOBEJCHUS U PE3yNIbTaTOB yKa3aH-
HBIX BBILLE HKCTIEPTU3, OCMOTPOB U T. 11.;

4) mpoueaypHble OTHOLIEHHUS HCIOJIHUTEIHLHOTO
xapakTepa. HemocpeacTBeHHBIM 0OBEKTOM UX SIBIISIECT-
Csl pellieHre O Bblaue CyOBbeKTy XO35SHCTBOBaHUS pa3-
pemuTensHOTO AoKyMeHTa (1. 3 4. 4 ct. 5 3akona Ne
2806-1V).

Kak mnpencraBnsercs, kinaccupukanus yKa3aHHBIX
MIPaBOOTHOILLIEHUH UMEHHO N0 00BEKTY HAWIYUIIUM 00-
pa3oM MO3BOJIIET OTOOPA3UTh UX COAEPIKaHHE M CIICLH-
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MWPOBOM OIBIT PEI'YJIMPOBAHUSA COIMAJIBHOI'O
OBECIIEYEHMHSA: OBIIIAA XAPAKTEPUCTUKA

Tarbana BO3I'PUHA,
comuckarelb kKaenpsl TpymnoBoro nmpaa HanronanpHOTO yHUBEpCcHTeTa «FOpuamdeckas akageMust YKpanHbl
nMeHu fpocnasa Mynporo»

SUMMARY

In the article it is described the typical models of the social security in the different countries of the world. The author
describes the main features and objectives of social security systems. Furthermore the author examines the key features of
each of the models: the history of development, how they work, and the important positive and negative traits.In particular
the author gives the analysis of the Continental, Anglo-Saxon, Scandinavian and Southern European models of social
security. It is characterized their positive and negative sides. As the conclusion the author proposes to implement the best
global achievements in the sphere of social security to the Ukrainian legal system.

Key words: social security, the model of social security, social risk.
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Crarps nocBsilieHa o0IIeMy aHaJIM3y THIOBBIX MOZIETeH COIMAILHOTO O0eCTeueHnsl B pa3iMyHbIX CTpaHax mMupa. B
YaCTHOCTH, OXapaKTEepHU30BaHbl OCHOBHBIE TIPH3HAKU U 1€ CUCTEM colnalibHOro obecriedenus. Kpome Toro, aBrop pac-
CMaTpUBaeT KII0YEBbIe 0COOCHHOCTH KaXKIOH M3 MOJIENeil: HCTOPUIO CTAHOBJIEHUS, TPUHIUIIBI X pabOThI, a TAKXKE BaXkK-
HBIE TIOJIOXKUTEIbHBIE U OTPUIIATENIbHBIE YePThl. Tak, aBTOPOM BBIJIEISIOTCS CIIETYIONIHE OCHOBHBIE MOJIENIN COIIMAIbHOTO
obecrieuennsi: koHTHHeHTaIbHas (['epmanus, Opannwms, benprus), anmocakconckas (BemukoOpuranus, Upnannust), ckan-
nuHaBckas (danus, LBenns, @unnsaams) u 1okHo-eBponelickas (Mcnanwms, Uramus, ['penns, [Topryranus). B kauectse
BBIBOJIa, 0000111as1 BECh MOJIOKHUTENBHBIN U OTPULATENBHBIN ONBIT CYIIECTBOBAHUS KaXJIOH M3 MOZIENeH COMaILHOTO 00e-
CIIEUYEHHsI, aBTOP JIENIaeT IPEUIOKEHHUS O BO3MOKHOW MMIUIEMEHTALIMH TOJIOKHUTEIFHOTO OIBITAa MHOCTPAHHBIX TOCYAapCTB

B cepe COIaIBHOrO 00eceueHus B YKpauHe.

Kuarwuessble ciioBa: COOMaJIbHOC o6ecnequI/Ie, MOJCJIb COIMMAJIBHOTO 06ecnequI/m, COHI/IaJ'ILHHﬁ PHUCK.

HOCTaHOBKa npodjaeMbl. MUpOBO€ cOOOIIECTBO
yaesieT OOJbIIoe BHUMAaHKWE BOIIPOCAM COIIH-
aJIBHOTO OOCCIICYCHUSI M CTAPCHUSI HACCNICHHA. YKpawu-
Ha HE SIBJSIETCS WCKITIOUCHHEM W CTPEMHTCS COOTBET-
CTBOBAaTh MHPOBBIM TCHCHIMSIM B cepe COLUATEHOTO
obecrieuenus. [Ipu 3TOM 7151 TOTO, YTOOBI YIOPSIIOYHUTH
COOTBETCTBYIONIYIO MPOrpaMMy COIUAIBLHOTO M IEHCHU-
OHHOTO 00eCIeYEeHHs, HEOOXOMMO YUUTHIBATH MUPOBOK
OIBIT, a TAKXKE BOBMOXXHOCTH M YCIIOBHS pehOpMHUpPOBaA-
HUSI CUCTEMBI COIMAITLHOTO 00ECIIeUeHUsI KOHKPETHOTO
rocynapctBa. Tem He MeHee, B YKpauHE UMEET MECTO
SIBHOE TIpeHEOpEeKEHHE MPOTHO3UPYEMBIMH OIICHKAMH U
MEXXIYHAPOIHBIM OIMBITOM CTPaH, B KOTOPBIX CYIIECTBO-
BaJia aHAJIOTUYHAS CUTYaIlHSI.

AKTYyaJIbHOCTH TeMbI HcCCJaeq0BaHus. BHenpeHuto
B MPAKTUIECKYIO Cepy MONOKHUTEILHOTO OIbITa JPYTHX
TOCyJapcTB B c(hepe COIUaIbHOTo o0ecreueH s B YKpan-
HE JIOJDKHO MPE/IIeCTBOBATh OAPOOHOE H3yUCHHE JaH-
HOTO BOTIPOCa Ha TEOPETHIECKOM ypoBHE. B mpoTuBHOM
clydae, CyIIeCTByeT PHCK BO3SHUKHOBEHHSI HETATUBHBIX
MOCTICICTBUI B YaCTH COLMALHOTO 00ECIICUCHUS YKpa-
WHCKHX rpaxnal B Oyaymem [1, c. 432]. U3yuenue 3a-
PYOSKHOTO OmbITa B chepe COLUATLHOTO 00CCIICUCHHUS
Ha TEOPETUYECKOM YPOBHE TIO3BOJIUT BBISIBUTH KaK HEJ0-
CTaTKH, TaK U MPEUMYIIECTBA PA3IMYHBIX MOJENEH CO-
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ITUAITEHOTO 00ECTICUCHHS, & B TIOCIICAYIOIIEM — BHEPUTH
HX B YKpauHe.

Cocrosnue uccaenosanus. Conuansaoe odecreye-
HUE YKpawHbI HAXOAWTCS Ha JTarle CTAaHOBJICHUS, B CBA-
3M C 3THM aHAJIN3 3apy0eKHOTO OMbITa, TAK WA WHAYE,
HWHTEpEeCyeT CIEIUATUCTOB B cepe MpaBa COMUATEHOTO
obecrieduenus. B yactHoCTH, Takue ydeHsbie, kak B.C. AH-
npee, B.A. Apanos, K.C. barerun, H./I. boiiko, H.b.
Bonoruna, M.O. bysinosa, B.C. Beneaukros, C.1O. ['ono-
BuHa, K.H. I'ycoB, M.JI. 3axapos, C.H. IIpumumko, b.1.
Cramxwus, B I [laitxarauaoB, A.T. SIronka u apyrue, B
CBOWIX HCCJIEJIOBAHUSIX aHATTM3UPOBAIN MEXTYHAPOTHBIN
OITBIT B c(hepe ConuanbHOro 00eceueHusI.

[enbio cTaTbu SBISETCS aHAU3 COBPEMEHHOTO TI0-
JIOKEHHS COITUATTBHOTO OOECIICUeHHs B CTpaHaX MHpa C
YYETOM WX JOCTHXXCHUHM W HEJAOCTATKOB B JAHHOU Ce-
pe.

HN3nokeHne 0CHOBHOro marepmaJsia. B mMupoBoi
MIPAKTHUKE BBIICISIIOT JIBA OCHOBHBIX TIOAXO/A K TIOHMMa-
HUFO CYIIHOCTH COIIMAIBEHOTO 00ECIICUeHHS — aKTUBHOE U
MACCHBHOE CONMANIbHOE oOecrieueHre. AKTHBHOE OpHEH-
THPOBAHO Ha JICECIOCOOHBIX WICHOB OOIIECTBA U TIPETY-
CMaTpHUBAET CO3/IaHUE YCIIOBHUH JIISI CAMO3AIIUTHI JIFOACH,
B TIEPBYIO OYepe/Ib IOCPEICTBOM aKTHBHBIX JICHCTBHM Ha
PBIHKE TpyZla U TIOCPEICTBOM YYaCTHsI B COIHMAILHOM
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cTpaxoBaHuu. [lacCHBHEII HaIleIeH Ha HEeeCIIOCOOHBIX
JIML] ¥ COLIMAJIBHO YSA3BUMBIE CJIOM HACEJIEHUS U Npeay-
CMaTpHUBAET MPSMYIO MaTepUATEHYTO TTOIICPKKY [2].

CeronHs B cTpaHax MUpa UCIONB3YIOTCS pasHOOOpa3-
HBIC OPraHU3alHOHHO-TIPABOBEIE (POPMEI COIUATBHOTO
obecrieueHus HaceneHusa. OCHOBHBIMHM Ha JaHHBIA MO-
MEHT SIBIIIOTCS COLMAJIbHOE CTPAXOBAaHUE U COLIMAJIbHAS
MIOMOILb, KOTOPBIE BKJIIOYAIOT B ce0sl pa3IiyHbIC BBITLIA-
TBI U ycayTH [3, ¢. 57]. B pasnuusbIx cTpanax 3t Gop-
Mbl BO3HUKAIOT U Pa3BUBAIOTCS B 3aBUCUMOCTH OT LIEJIO-
ro psna OOBEKTHBHBIX OOCTOSITENBCTB: UCTOPUIECKOTO
JOCTOSTHMSA, HALIMOHAJIBHBIX TPAJAWULMNA, pa3BUTHS AEMO-
rpaduIecKoi CUTyaIny, SKOHOMUYECKOTO TIOJIOKEHUS B
rocygapcree. B cBA3u ¢ 3TUM, HECMOTPsI Ha TUITMYHOCTh
Lesieil ColManbHOro 00eCIIeUeHus], CyILECTBYIOT Pasiu-
YHsl B MOAX0aX M METONaX JaHHOTO HAIIPaBICHHUS 001Ie-
CTBEHHOM KU3HU.

Ha pasButue cucrem couuaigbHOM 3aIuThl Hacese-
HUS B 3apyO€XKHBIX CTpaHax OOJNbIIOe BIMSHHE OKa3aia
KOHLETLHUS «TOCYAapCTBO BCEOOIIETO O1aroCOCTOSHUS.
BrniepBble OCHOBHBIE NPUHLMUIBI JAHHOW KOHLEHIIUU
chopmysupoBail B 1942 rogy M3BECTHBIA aHITIMUCKUI
skoHoMHCT Y. beBepumx [4]. OcHOBHas ujiesi 3TOW KOH-
LETIIIH 3aKII0YAeTCS B TOM, YTO TOCYIapCTBO BCeoOIIe-
ro 06IarococTosHUA — 3TO TaKO€ TOCYAapcTBO, KOTOPOE
JOJDKHO rapaHTHPOBATh BCEM IpaxkIaHaM MpaBo Ha MOJA-
Jep>KaHUE ONpENeIEHHOTO YPOBHS JKWU3HHM, HAa OXpaHy
370pOBBsl 1 00pA30BaHUS MPU YIACTUU HACEICHHS CTpa-
HBI B ()MHAHCHPOBAHUH YKA3aHHBIX TPOrpamm [5].

[lepuox pa3BuTHA 1aHHOM KOHLEMIMK MPULIETICS Ha
9KOHOMHYECKHH pocT. Ho sSKoHOMHYECKHI KpU3UC CTal
MIPUYMHON BO3BpaTa MHOTHX CTpaH 3amaja K KOHcepBa-
TUBHOI monuTuke. 110 MHEHUIO 3amaHbIX SKCIIEPTOB,
WEOJNIOTHS TOCYAapCTBa BCEOOIEro O1arocoCTOsIHUSA B
OIIpEIETICHHON CTENEeHHU ycTapena, pUuis B IPOTHBOpe-
YyHe ¢ IeHCTBUTEIHHOCTRIO [4].

K npumepy, B CLLIA onbIT BO3HUKHOBEHHUS U UCTIONb-
30BaHUS KOHLEMLUHU TocyJapcTBa BceoOliero 6iaaroco-
CTOSIHUS BBISIBUJI HETATUBHBIE aCIEKTHI: TaK, OOJBIINMH-
CTBO HEOOECIEYEHHBIX TPaXKIaH BCe OOJbIIIE HAXOAATCS
Ha IIOTIEYeHUH TOCYJapCTBa, BMECTO TOTO, YTOOBI HCKAaTh
paborty, a To ¥ BOBCE MOKUIAIOT padoTy € LENbIO MOTyYe-
HuUs iocobwust [6, ¢. 177].

OTcrona MOKHO MPUATH K BBIBOJY, UTO COLIMAJIbHAS
MOMOIIb UMEET OTPULIATENILHBIE CTOPOHBI, MPSIMO BBI-
TEKAIOLIUE U3 MOJOKUTEIbHBIX: OHa CIIOCOOHAa KOHCEp-
BHUpOBaTh OEIHOCTh M COLMAJBHO pa3BpallaTh CBOMX
MOJIONIEYHBbIX. BBIXOJOM M3 Takoil CUTyalMu SIBIISIETCS
KECTKUN KOHTPOJIb M OTPaHUYEHHUE KOHTUHIEHTA MOy~
yarenen AnuTenpHol nomony. [1o TakoMy myTH MoNuIH,
K npumepy, @panuus u Benukodpuranusa. B 1993 rogy
MpaBUTENLCTBO PpaHIMK YMEHBUIMIIO BBIILIATHI 110 TO-
CYIapCTBEHHOH MporpaMmme MeJUIMHCKOTO CTPaXOBaHHs
Y YBEJIMYWIJIO JIONIO MAIMEHTOB B OILIATe MEIUIIMHCKHX
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yeayr [7, c. 61]. B BenukoOpuTaHuu ocCymecTBIsIETCS
pedopmMa 3apaBOOXpaHEHHs C LETbI0 YCHIICHHS KOHKY-
penuuu B 31oii chepe [8, c. 53]. B pesynbrare 3aKpbl-
BaroTca «HEd(D(HEeKTUBHBIC» OONBHHIIEI M YBOJIBHIETCS
Mennepconai. B [1IBenun NpoucxonuT «Ipoaxa rocy-
JapCTBEHHBIX OOJIBHUIL B YaCTHBIE PyKH [9, . 42].

B ocHoBe kpusuca «rocymapcTsa BceoOiero omaro-
cocTosiHUs» B Hunepnanmax JexuT pe3Kuii pocT pacxo-
JIOB T10 TIPOTpaMMe ITOMOIIY HETPYAOCIOCOOHBIM JIUIAM.
[omoms coctapmnsier 70% 3apaboTka, MOMTy4aeMoro J0
HACTYIUICHUS] HETPYAOCHOCOOHOCTH, W BBIILJIAYUBACTCS
J10 65 5eT, Korna Ha3HayaeTcs IEHCHs Mo cTapocTu. B ka-
YeCTBE BBIXOJIA U3 CIOKUBIICHCS CUTYalluH MpeJiaraeT-
Cs1 Y)KECTOUUTD YCIIOBUS TIOJyYeHUsI TOCOOUI U cienaTh
MOCTOSHHYIO TIPOBEPKY HYKIAEMOCTH B HX IONyYEHUU
[10, c. 427].

HakomieHHBIH 3a JECATWICTUSI ONBIT COIUAJIBHOM
TOZJIEP KKK HACETICHUS TO3BOJIACT BBISIBUTH OOIIEE U 0CO-
OeHHOE B MPAKTHKE COIMATBHOW NIESTeIBHOCTU CTPaH.
[IpakTuecku Bce CTpaHBI WCHONB3YIOT COLUAIBHOE
CTpaxoBaHUE IS OOJILIIMHCTBA HACENICHHs Ha CiTydaid
COIIMATTBHOTO PUCKA: CTAPOCTh, O0JIE€3Hb, HHBAIMIHOCTS,
0e3paboTHIla U Mpoyee M OKA3bIBAIOT COIMAIBHYIO TO-
MOIIb JIFOJISIM, HAXOSIIIMCS 32 YePTOi OETHOCTH.

B cBs3M ¢ 3THM CIOXWINCH TUITUYHBIE MOJACTH CO-
IUATFHOTO 00ECTIeUeHH s, BbIICTICHHBIE CIIEMAINCTaMU
B JIaHHO# c(pepe B caMOCTOsATeNbHBIE IPYMIIBL. Tak, Mpak-
TUYECKH BCE CTpaHbl 3arnagHol EBporibl HCHONb3yIOT co-
IUaTbHOE CTpaXxOBaHHE Ha CIy4ail COMALHOTO PUCKa U
OKa3bIBAIOT COIUANBHYIO TIOMOIIIb JIFOMISIM, HAaXOASIINM-
cs1 3a yeprtoii OemHOCTH. OHAKO CUCTEMBI COLMATLHOTO
CTpaxOBaHUS W COIMAJIBHOW MOMOIIM B 3THUX CTpaHax
peau3yIoTCsl TI0-Pa3HOMY, M B CBSI3U C 9THUM OHHM MOTYT
OBITH YCIIOBHO pa3lielieHbl Ha TaKUe TPYIIIbL.

Koumunenmanvnas moodenv (modens bucmapka)
YCTaHABIIMBAET JKECTKYIO CBSI3b MEXKAY YPOBHEM COIH-
IBHOM 3alUTHl U JUINTENEHOCTHIO MPO(ECCHOHANBHOM
nestenpHOCTH [11, €. 70]. B ee ocHOBe neXHUT colHab-
HOE€ CTpaxoBaHHE, YCIYTH KOTOpOro (PMHAHCUPYIOTCS B
OCHOBHOM 3a CYET B3HOCOB paboToiarerniell  3acTpaxo-
BaHHBIX JHUI. B OCHOBE 3TOM MOJENU JIEKUT MPUHIIUIL
MPoeCCHOHANBHON CONUAAPHOCTH, MpPEIyCMaTpHBaro-
M CYIIECTBOBAHNE CTPAXOBHIX (DOHIOB, YIPABIIEMBIX
Ha TIAPUTETHBIX Havyajax HAaeMHBIMH pabOTHHUKAMH U
npeanpuHUMaTensMi. OHU aKKyMYJIHPYIOT COIMAIbHBIE
OTYHCIICHHS U3 3apa0O0THOM IJIaThl, U3 KOTOPBIX U MPOU3-
BOJISTCS CTPaxoOBbIe BhIILIATHI. DUHAHCHPOBAHHE TAKHX
cHCTeM, KaK TPaBUJIO, HE OCYIIECTBISIETCS M3 rocyaap-
CTBEHHOTO OFOIKETa, TaK KaK TIPUHIIAT OFO/KETHOH YHH-
BEPCaIBHOCTH TPOTHUBOIOJIOKEH TAKOM MOJEIH COIH-
abHOMU 3amuThl. OTHAKO B COBPEMEHHBIX YCIIOBHSIX CY-
IIECTBOBaHMsI COLMAIILHOTO TocyaapcTsa B EBpore ¢ ero
OOIIIMPHOW CETBhI0 COIUANBHBIX MPOrpaMM, 3Ta MOJECIb
COITMANIbHOM 3allluThl, KaK TPaBHJIO, HE BCErna OCHO-
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BBIBAa€TCs TOJBKO Ha JaHHOM npuHuune. [lostomy ams
MaJIo0OECIIEYEHHBIX YWIEHOB OOILECTBa, HE HMEIOLIUX
BO3MOKHOCTH TI0JTy4YaTh CTPaXOBbIE€ COLIMAJIbHBIE BBIILIA-
THI IO PAAY MIPUYMH (HarpuMep, BCIEACTBUE OTCYTCTBUS
HEOOXOIMMOTO CTPaXOBOTO CTaXka), HallMOHAJbHAs CO-
JUJIAPHOCTh pealn3yeTcs 4Yepe3 CHCTEMbI COLMANbHON
noMoud. B 3ToM ciydae peub MOXET UATH O BCIOMO-
raTeJIbHbIX MEXaHHW3MaxX, KOTOpbIE SBJISIOTCS OTCTYILIe-
HHSIMH OT OCHOBHOM JIOTUKH «OUCMapKOBCKOI MOJIEIIH.
Hecmotps Ha cyiecTBoBaHUe NMPHUHLUNA 00s3aTeNIbHO-
CTH COLIMAJIBHOTO CTpaxoBaHus (Hanpumep, B [ epmanuu
00513aTeNEHOCTD COIMABHOTO CTPAXOBAHUS TIPESIITHCAHA
3aKOHOM), OH COOITIOaeTcs He B MONHON Mepe. JTO CBS-
3aHO C CYLIECTBOBAaHHEM IIpeeNbHbIX YPOBHEH 3apaboT-
HOU IJIaThl, BBIIIE KOTOPBIX IPUHAIEAKHOCTD K PEXUMaM
COLIMAJIFHOTO CTPaxOBaHUs HE SBISETCS 00s3aTeNbHOM
(BO3MOXXHO TOJIBKO JTOOPOBOJIBHOE CTpPaxOBaHHUE), WM
JUMUTHPOBAHHEM OTUHUCIIEHUH (B 3TOM CIIydae B paMKax
00513aTEJIFHOTO COLMANIBHOTO CTPaxOBaHUS OTYHCIICHUS
MIPOM3BOIATCS TOJIBKO B Ipeesax NpeaenbHoi 3apador-
HOU IUIaThl, @ COLIMAIbHBIE BBITUIATHI HCUUCIISAIOTCS B OT-
HOLIEHUH K 3TOMY YPOBHIO). TakuM 00pa3oMm, B OCHOBE
9TOM MOJENH JISKUT NPUHLUI aKTyapHOU CHpaBeIuBO-
CTH, KOT/Ia BEIMYMHA CTPAXOBBIX BBIIUIAT ONpenensercs,
B MEPBYIO OUEPEb, BEMUUYNHON CTPaxOBbIX B3HOCOB. B
MOMEHT CBOETro 3apokaeHusa B I'epmanuu B koHue XIX
BEKa HEMEIIKAsl CHCTEMA COLMAIBHON 3aIlUThI BOCIIPOU3-
BOJIMJIa UIMEHHO 3Ty Mojenb. Ha ceronHs 3HaunTenpHOE
pPa3BUTHE CHCTEMBI COLMAIIBHOW MOMOLIM MPUBOIUT K
MoAM(UKAIIMK 3TOH MOJENH U YBEJIMYEHHUIO Jonu Oroj-
JKETHOrO (PMHAHCUPOBAaHUS COLMAJIbHOM 3amuThl. Pea-
muzyercst B I'epmanun, ®panunu, bensrun u Jlrokcem-
Oypre.

Amnenocaxcouckas moodenv  (mModens besepuooca)
npeacrasneHa B EBpone BenukoOputanueit u Upnan-
muet [12]. Mozgenb 6a3upyercss Ha CHEAyIOIIUX HpPUH-
LUIIaX: TPUHLIXI BCEOOLUTHOCTH (YHUBEPCAIBHOCTH) CHU-
CTEMBI COLIMANBHOM 3aIlUTHI — PACIPOCTPAaHEHNE €€ Ha
BCEX HYIAIOLINXCS B MaTEpUAIbHOM IOMOILY IPaXK/1aH;
MPUHIMIT €IUHOO0pa3usi U yHU(UKALKUU COLMAIbHBIX
YCIIYT U BBIIUIAT, YTO BBIPAXKAETCS B OIMHAKOBOM pa3Me-
pe TeHCHil, MOCOOUN U MEAUIIMHCKOTO OOCITYKUBaHHUA,
a TaKXKe yCIOBHH UX mpefocrtasieHus. [IpuHnmm pac-
MIPEEIIUTENIEHON CIIPaBEeUIMBOCTH — OCHOBOIIOJIATaro-
UMl B JaHHOM MOJIETIH, TaK KaK B IaHHOM Clly4yae pedub
UAeT He 0 NPo(heCcCHOHATIBHOM (KaK B CIIyyae ¢ MOJEIbIO
bucmapka), a 0 HanMoHaNLHOUW conuaapHocTH. DOuHaH-
CHPOBAHME TAKUX CUCTEM COLIMATILHOM 3allUThI IPOU3BO-
JIUTCSI KaK 3a CUET CTPaxOBbIX B3HOCOB, TAK U U3 CPENICTB
HasoroobnoxxeHus. Tak, (UHAHCHPOBaHME CEMEHHBIX
nocoOuil ¥ 3ApaBOOXpaHEHUsI OCYIIECTBISAETCS U3 TOCY-
JApPCTBEHHOTO OIOMKeTa, a MPOYMX COLMAIBHBIX MOCO-
Owuii — 3a CYEeT CTPAaxXOBBIX B3HOCOB HAEMHBIX paOOTHUKOB
u padortonareneil. B omn4ne 0T KOHTUHEHTAIBHOH, 3Ta
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MOJIeJIb BKIIIOUAET B ce0sl COIMAIbHOE CTPAaXOBaHUE C JI0-
CTaTOYHO HU3KUMHU COLMAJIbHBIMU BBITIATAMH U

COIMAIBHYIO OMOII[b, KOTOPasi B 3TON CHCTEME Urpa-
€T JOMHUHUPYIOILIYIO POJIb.

Cranounagckas Mooenb COIUANBHOMN 3aIUTHI XapaK-
tepHa g Januu, Isenun n @unnaumun [13, c. 55].
CouuanbHasl 3al[UTa B HEW NMOHUMAETCS] KaK 3aKOHHOE
npaBo rpaxaaHuHa. OTIMYUTENFHOM 4YepTOd CKaHAu-
HABCKOW MOJIEJH SABJISETCS IIUPOKUNA OXBaT Pa3IMYHBIX
COLIMANTBHBIX PUCKOB W JKU3HEHHBIX CUTYaIlUid, KOTOPHIE
TpeOyroT moaaepkku odmiectBa. IlomyueHue cormaib-
HBIX YCIIYT U BBIIJIAT, KaK PaBUIIO, TApaHTUPYETCs BCEM
SKUTEIISIM CTPaHbI U He 00YCIOBIMBACTCS 3aHATOCTBIO U
YIJIaTOH CTPaxOBBIX B3HOCOB. B IieoM ypoBeHb COILH-
aJbHOM 3alUILEHHOCTH, MpeAaraeMblii 3TOH MOJIEIBIO,
JIOBONBHO BBICOK. He B mociemHio odepens 3TO J0-
CTUraeTCsl 3a CUET aKTUBHOHM IepepaclpeAcIuTeIbHON
TIOJIUTUKY, HAMpPABJICHHOW Ha BHIPABHHUBAHHE JIOXOIOB.
Heo0xoauMbIM npeIBApUTEIBHBIM YCIIOBHEM (DYHKIIMO-
HUPOBaHUs JaHHOW MOJENU SBJISIETCS BBICOKOOPTaHU-
30BaHHOE OOIECTBO, CTPOSIIEEeCss Ha OCHOBE IPHBEpP-
’KeHHOCTH TPUHIIMIIAM HHCTHTYIMOHAILHOTO O0IIECTBa
671aroCOCTOSHHUSI.

DuHAHCHPOBAaHUE CHUCTEM COIMAIBLHON 3aIlUTHI, OT-
HOCSIIIUXCS K JTAaHHON MOJIENH, OCYILECTBIISIETCS IpEU-
MYIIIECTBEHHO 3a CUET HAJIOTOOOIOKEHHS, XOTS ONpee-
JICHHYIO POJIb HTPAIOT CTPAXOBBIE B3HOCHI IPEANPHHAMA-
Tened U HaeMHBIX pabOTHUKOB. EAMHCTBEHHOH 9acThiO
COIMAJILHON 3aIlATHI, BBIIEJIEHHON U3 OOIIEH CUCTEMBI,
SIBJSIETCSl CTPaxOBaHUE MO 0e3paboTuile, KOTOpoe SBIIS-
eTcsl JOOPOBOJIBHBIM M yHpasiseTcs npodeorozamu. 1o
HEJ]aBHETO BPEMEHH paboTarolye 1o HaiiMy ObIIH Mpak-
TUYECKH OCBOOOXKIICHBI OT YIJIAThl CTPAXOBBIX B3HOCOB
W y4acTBOBAIM B CHUCTEME COIMAJIBbHOW 3alIUTHI ITyTEM
yruiatsl HajioroB. OJTHaKo B MOCIIEIHEE iecaTHIeTHe XX
BEKa HAMETHJIAaCh TEH/ICHITHS ITOCTETIEHHOTO BO3PacTaHUs
JIOJIM y4acTHsl pabOTaloIKX MO HaliMy B (pMHAHCHPOBA-
HUM CTPAXOBBIX MPOTPaMM U YBEIWYCHHS CTPaXOBBIX
OTYHCIICHUI W3 3apabO0THON TUIAThL. JTa ke TCHICHIIUS
MIPOCIISKUBACTCS M TI0 OTHOIICHHUIO K TpeANpUHIMATE-
JISIM, TOT/IA KaK COIMANBHBIE PACXOBI TOCYAApPCTBA B I10-
CJICTHHE TOBI 3aMETHO COKPATHIINCH.

FOoicno-esponeiickas mooens COMANTBHON 3alUTHI
npeacrasneHa B Uramuu, Ucnanuy, I'penuu u Iopryra-
quu [14, ¢. 125]. JIurs B ociieqHue NeCITUIICTHS IO
BIIMSIHUEM COIMATIbHO-9KOHOMHYECKHX U CTPYKTYPHBIX
W3MEHCHHWI B ATHUX TOCYIapCTBax OBUIM CO3JaHbl WU
YCOBEPILIEHCTBOBAHBI CUCTEMBI COIMALHON 3aIUThL. B
OTIMYKE OT MPEABIIYINX, TAHHYI0 MOJETh MOXXHO HH-
TEpPIPETUPOBATh, CKOpEe, KaK pPa3BHBAIONIYIOCS, Iepe-
XOIHYIO, @ IOTOMY HE MMEIOIIYIO YeTKOH OpraHu3aIiH.
NMeHHO TOATOMY «pPYIMMEHTApHOCTBY 3TOW MOJEITH
OTMEYAeTCs] B Ka4eCTBE €€ OCHOBHON OCOOCHHOCTH pa3-
JMYHBIMY 3allaJJHBIMH HccienoBarensmu. Kak npasuio,
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YPOBEHb COLMAJIBHOM 3alUILEHHOCTH, XapaKTepHbIH
JUIS JaHHOM MOJIEJIM, OTHOCUTENIFHO HU30K, a 3aJa4a co-
LMaJIbHOM 3alllUThl PacCMaTpUBAETCs 4acTo Kak 3abora
POACTBEHHUKOB U ceMbU. [103TOMY ceMbs U Apyrue uH-
CTUTYTBI I'PaKIAHCKOTO OOLIecTBa UIPAIOT 31€Ch HE TO-
CJIE/THIOIO POJIb, @ COLIMAJIbHAS [TOJUTHKA HOCUT MIPEUMY-
LIECTBEHHO IAaCCHBHBIA XapaKTep U OPHUEHTHpPOBaHA Ha
KOMIIEHCAIIMIO MOTEPh B JIOXOJAX OTAENIbHBIX KaTeropuit
rpaxIaH.

Hecmotps Ha paziauuus, CyLIECTBYIOIIME B BBILIE-
MIEPEUUCIICHHBIX CUCTEMAaX, MEXIy HUMU HUMEIOT MECTO
o01¥e IPU3HAKH.

Bo-nepBbIx, BO BCEX €BPONEUCKUX CTPaHaX COLMAIIb-
HOe obecredeHrne MHOroyHKIMOHAIBHO. Kak mpasuiio,
€ro (PpyHKIUH COOTBETCTBYIOT OCHOBHBIM COIHATBEHBIM
pHUCKaM, KOTOPHIM TMOABEPraeTcsl YelOBEK B TEUEHHE
*u3HU. Cpell HUX BBLIEIAIOT PUCK 3a00JIeBaHUs, PUCK
HMHBAJIUIHOCTH, PUCK NPOU3BOJACTBEHHOIO TpaBMaTH3Ma
U npoheCCUOHATIBHOTO 3a001€BaHUsA, PUCK IOTEPH KOp-
MUJIBIIA, PUCK 0€3pabOTHUIIBI, PUCK MHTPALIUH, PHCK IT0-
TEPH >KUIIbSI, PUCK MAaTEPUHCTBA.

Bo-BTOpPBIX, CXOAHBIMU SIBJISIOTCS U APYTHE BUIBI CO-
LMAJIBbHOM TOMOILIM: JIOMOJHUTENBHOE OOCTy)KUBaHUE
O IHIKOB, PacXo/bl Ha MPOQIITAKTHKY PABOHAPYIIICHUH
HECOBEPLICHHOJIETHUX, TOCOOUS XKEPTBaM BOSHHBIX JIeii-
CTBUI U CTUXUIHBIX OCJICTBUI U TPOYHE.

BriBoabI. UTo k€ KacaeTcs HEMOCPEICTBEHHO YKpau-
HBI, TO MIEPEXOJI €€ K PHIHOYHON SKOHOMHKE BbI3BaJl HE00-
XOOUMOCTb CO3/1aHMA aJeKBATHON MOJAENH COLUAIbHON
3auuThl Hacenenus [15]. Kaxnasiit paboTaromumii yeno-
BEK JIOJDKEH 3a00TUTHCA O CBOEH 3aILUTE OT COLHAIbHBIX
PHUCKOB, KOTOPbIE BOSHUKAIOT B MPOLIECCE KU3HEACATEIb-
HOCTH.

JocTikeHnio 3Toi Lenu Hanboliee OTBEYaeT, Kak
CBHUIIETEIbCTBYET M MEXIYHApOIHBIH OMBIT, COIHAAp-
Hasi cucTeMa 0053aTeIbHOIO COLMAIbHOIO CTPaXOBaHMU,
crocoOHas obecrednTs d3PeKTUBHOE ColHAIBLHOE 00e-
crieueHue. IMeHHO B yCIIOBUSAX CTPaXOBaHUS MOKHO U3-
0exaTh YpaBHUJIOBKU NPH NPeIOCTaBICHUN IOCOOHS 110
00111e00513aTeTLHOMY TOCYAaPCTBEHHOMY COLIAJIbHOMY
CTPaxOBaHHUIO, WXKIMBEHUYECKUX HACTPOEHHI U ocnalie-
HUS ICMCTBEHHOCTH MOTUBOB M CTUMYJIOB K TPYAY.

bnaronapsi pasHooOpa3HBIM MepaM, KOTOpBIE OCY-
LIECTBISUIMNCh B paMKaxX COLMAIBbHOTO OOECIeueHuUs,
CTpaHaM VyAaeTCsl COXPaHATh YPOBEHb COLMAIBLHOTO
oOecrieueHusa obmectBa. Ho Takxke OMBIT 3apyOeKHBIX
KOJUJIET YKa3bIBaeT Ha TO, YTO JIHOOOH MoAenHn MpucyIn
omnpezaenenusie pucku. K nmpumepy, C.H. Ilpunumnko, ot-
MeEUaeT, YTO Ha COIMAAPHYIO CUCTEMY BIUSIOT TaKUe PU-
CKH, KaK JeMorpapuyecK’ii pucK, craJl MpOU3BOJCTBA,
CHIDKEHHUE 3apaboTKOB, pocT Oe3padoruist [16, c. 90].
B T0 Bpems kak HaKomuTeNnbHas cUcTeMa MO3BOJISIET U3-
Oexarb AeMorpauecKoro pucka, MOCKONbKY KaXKIbIi
TpaXJaHWH HaKaITMBaeT ce0e JeHbI'W CaM U COOTHOLIe-
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HHE YHclla pabOTHUKOB M IEHCHOHEPOB HE MMeeT 3Haye-
Hus. Kpome Toro, a1 HaKOIMUTENBEHOW CHCTEMBI JpyTHe
PHCKH COJMAAPHON CHCTEMBI HE UMEIOT HETaTHBHBIX T0-
cnenctBuii. Ho aTa cucrema ysi3BMMa JUIs ApyrUX Hera-
TUBHBIX (DaKTOPOB, TAaKUX Kak uHpmsums [17, c. 18-19].
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SUMMARY

The article addresses the problem of compliance of the Civil Code of Ukraine (art. 213 and art. 637) with the European
tradition of interpreting international transactions, international trade law and the legislation of the European Union. The
comparative analyses leads to the conclusion that in order to harmonize the contract interpretation rules in force in Ukraine
with international and European law, first of all it is necessary to remove the found differences. If this suggestion is accepted,
the criteria of objectivism and subjectivism will take precedence over the criteria of literalism in our country.

Key words: interpretation, transaction, contract, civil law, harmonization of legislation.

¥ %k ok

B nanHoOli cTaThe paccMmaTpuBaeTcs mpodieMa coOTBETCTBUsI HOpM [pakaaHckoro kozmekca Ykpaussl (cT. 213 u cr.
637) eBpoTIEHCKOI TpaauIK HHTEPIPETALNN MEKIYHAPOIHBIX CAEIOK, MEKIYHAPOIHOMY TOPIrOBOMY IIPaBy U 3aKOHOAA-
tenbeTBY EBponetfickoro Coroza. CpaBHUTENBHBIN aHATIN3 IPUBOAUT K BBIBOJY, YTO B IIEJISIX TAPMOHM3ALNH ICHCTBYIOIINX
B praI/IHe IIPUHIUIIOB U MTPABUJI TOJIKOBAHUA JOTrOoBOpa ¢ MEKAYHAPOAHBIM U eBpOHCﬁCKHM IIpaBoOM, B IIEPBYIO OYEPCAb
HEOOXOIMMO YCTPaHUTH BBISIBICHHBIC pa3dnuuusd. Eciau 3To npemnoxxenne OyneT NPHHATO, TO KPUTEPUH OOBEKTHBHU3MA H
CyOBbEKTUBH3Ma HAKOHEL-TO OyIyT MMETh HEOOXOAMMBI IPHOPUTET HaJl KPUTEPUEM JIMTEpaIi3Ma B Halllel cTpaHe.

KunrouyeBble cji0Ba: HHTEPIPETAINS, CCIKA, TOTOBOP, TPAXKIAHCKOE TPABO, TAPMOHU3AIINH 3aKOHOIATEILCTRA.

INTRODUCTION

The aim of this paper is to dicovers the content of
the contract interpretation rule in the civil legislation
of Ukraine in the context of various European legal
systems.

The present day theses and monographs on the
problems of legal interpretation in Ukraine provide
evidence that there has not been sufficient scientific
research into the issues of contract interpretation
of this country’s civil law. Developing this area of
research is necessary taking into account the fact that
it is interpreting international contracts which involves
interconnected issues of overcoming the differences in
language, legal technique and style that has become a
burning problem.

GOOD FAITH IN ANTIQUE CONTEXT:
INTERPRETATION EX FIDE BONA v
INTERPRETATION EX STRICTO IURE

All roads lead to Rome. Since ancient times Private
Law has followed the European tradition of broad
contract interpretation. In Ancient Rome, a long-
standing concept called iudicia stricti iuris (strict
actions) existed in parallel with iudicia bonae fidei
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(actions of good faith), the latter being different from
the former in that they judged the claims of the parties
by using the good faith criterion (oportere ex fide
bona) and thus judges being more flexible about legal
interpretation.

They chose the head of an ordinary family — the
good family man (lat. bonus pater familias) who was
a man of common sense and rational by nature (lat.
naturalis ratio) to be an example of bona fides (Gai. D.
9.2.4). Examples of such natural rationalism were the
so called judgments of a bona fide person or arguments
of a good-natured man (lat. boni viri arbitratu) that
seem similar to the maxims of common sense or rules
of logic.

Primary sources of the Roman Private Law provide
convincing evidence that in interpreting the contents
good faith agreements (lat. contractiones bonae fidei)
the Romans chose to take into account the will of the
parties rather than adhere to the strict letter of the law.
It was prescribed that more attention be given to what
was meant than to what was said in contracts of that
kind (Pomp. D. 18. 1. 6. 1).That famous Roman lawer
Papinian formulated this conception as follows: In
conventionibus contrahentium voluntatem potius quam
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verba spectari placuit — it was determined that the will
of the contracting parties rather than their words should
be taken into consideration (Pap. D. 50. XVI. 219).

Modern western scientists researching the civil law
pay particular attention to contract interpretation. There
are three competitive theories of contract interpretation
in Europe: (1) literalism which states that the
interpretation should be strictly limited to the lexical
meanings of the words in the contract; (2) objectivism
which requires that the document be examined as a
whole, taking into account the objective circumstances
and conclusions, among which are the subject of the
contract, the trade customs, and the law in force; (3)
subjectivism which makes essential the parties’ own
intentions and carrying them out during negotiations
prior to conclusion of the contract [1, XIII].

NEW UKRAINIAN INTERPRETATION RULES:
ONE STEP FORWARD, TWO STEPS BACK
An analysis of the law in force in Ukraine shows

that literalism lays the base for Article 213 of the Civil

Code of Ukraine. For instance, Part 3 of this article

clearly states that

In the interpretation of the contents of a transaction,
the meaning of words and expressions uniform for the
whole content of the transaction and the meaning of
terms generally accepted in the appropriate field of
relations shall be taken into account.

Further, in order that there should be no doubt about
priority of literalism in interpreting the Civil Code
further provides:

Where it is impossible to establish the true will
of the person that concluded the transaction on the
basis of regulations set forth in the third paragraph of
this Article, the purpose of the transaction, contents
of previous transactions, the established practice of
relations between the parties, business circulation
customs, subsequent conduct of the parties, the text of
a typical contract and other circumstances that are of
considerable importance shall be taken into account.

Article 637 of the Civil Code of Ukraine has the
reference point, Part 1 of which states that the contract
interpretation shall be performed according to Article
213 of this Code’ [2].

Article 213 of the Civil Code of Ukraine in many
ways repeats Article 426 of the Model of Civil Code
for the States of CIS, Part One (1994) which states, in
particular, that in interpreting the terms of a contract
the court shall take into account the literal meanings of
the words and expressions which the contract contains.
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In case the literal meaning of a contract term is unclear
it shall be interpreted by matching it to other terms and
the content of the contract as a whole.

NEW CONTEXTS FOR OLD RULES: ROMAN-

GERMAN MODE OF INTERPRETATION

Substantive rules of European countries’ private law
reflect the aforementioned conceptions of interpretation
in different ways. To establish which of the mentioned
theories is preferable in European Contract Law, one
must refer to the acts of Civil Law in force in European
countries.

For example, the basic principles of interpreting
agreements are provided for in Section V — Of the
Interpretation of Agreements (art. 1156 to 1164) of
the Civil Code of France[3]. Article 1156 of this Code
gives evidence that the legislature denies literalism
and states that: ‘One must in agreements seek what
the common intention of the contracting parties was,
rather than pay attention to the literal meaning of the
terms’.

Clearly objectivist instructions are provided for the
Article 1161 of the Civil Code of France according
to which: ‘All the clauses of an agreement are to be
interpreted with reference to one another by giving to
each one the meaning which results from the whole
instrument’.

The corresponding doctrine misinterpretations (fr.
dénaturation) of a contract on the basis of judicial
application of this article through the judges’ inability to
consider all the elements of the agreements concluded
by the parties was developed. Misinterpretations
should be considered separately from incorrect
interpretation as well as incomplete consideration of all
the circumstances of a case should be separated from
misjudgement about the circumstances. It produces the
corresponding procedural results — misinterpretations
may be subject to trial by the court of last resort,
correctness of the interpretation is established by the
court of the first instance[4].

To establish the true will of the parties French
judges sometimes employ the declarative interpretation
(fr. [Dinterprétation déclarative; lat. interpretatio
deeclarativa). This type of interpretation makes it
possible to correct mistakes in the wording of the text
such as inaccuracy, incompleteness and ambiguity.

German Law takes a similar approach. For
example, in Book 1 (General part), Division 3 (Legal
transactions), Title 2 (Declaration of intent) of German
Civil Code (BGB, 1896) provides that interpretation
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corrective (baronages) should be established on the
basis of the following rule: a mistake in the text of a
legal transaction shall not result in the demonstration
of the false will (lat. falsa demonstration non nocet).
Under such conditions interpretation is to be corrective
and to make it possible to set the wrong definitions
in the text of a transaction right. Such corrections
will be legally acceptable if it is proved that mutual
consent on the matter in question has been reached (lat.
consensus ad idem) but not mentioned in the text of the
transaction. In this case the true will of the contracting
parties is considered to be above the literal meaning
of the text. If it is impossible to establish the true will,
a ‘hypothetical’ will is considered. It follows from
Section 133 BGB (Interpretation of a declaration of
intent): ‘When a declaration of intent is interpreted, it
is necessary to ascertain the true intention rather than
adhering to the literal meaning of the declaration’[5].

COMMON LAW & COMMON SENSE:
ENGLISH RULES OF INTERPRETATION
There is no doubt that the literal rule must take

the first place in the English Law when applying
interpretation procedures to the contents of contracts
and other legal documents. The meaning of this rule is
clearly stated in the well-known speech made by Lord
Esher (William Baliol Brett, 1st Viscount Esher; 1817
— 1899) when the case R. v. Judge of City of London
Court was being tried:

If the words of an Act are clear, you must follow
them, even though they lead to a manifest absurdity [6].
The court has nothing to do with the question whether
the legislature has committed an absurdity.

This statement is considerably softened by other
statutory interpretation rules and also by the golden
rule of interpretation. When trying the case Grey v
Pearson (1857) the judge Lord Wensleydale (James
Parke, 1st Baron Wensleydale; 1782—1868) defined
this “universal rule” as follows: ‘the ordinary sense of
the words is to be adhered to, unless it would lead to
absurdity, when the ordinary sense may be modified to
avoid the absurdity but no further’ [7].

In the late XX century the issue of refusal to follow
the literal rule was raised when trying the cases Prenn
v. Simmonds (1971) and Reardon Smith Line Ltd. v.
Yngvar Hansen-Tangen (1976). Almost winged became
the phrase of Lord Reid (or James Scott Cumberland
Reid, Baron Reid; 1890-1975), which he used in
November 1973: “The life blood of the law is not logic
but common sense” [8].

AUGUST 2013

However, a critical point in this process was
the case [Investors Compensation Scheme v. West
Bromwich Building Society (1997) the decision on
which was taken on June 19, 1997 [9]. When the case
was being tried in court, Lord Hoffmann (or Leonard
Hubert Hoffmann, Baron Hoffmann; born in 1934)
representing the majority of the House of Lords told
the court that the contract interpretation principles had
been ‘fundamentally changed’ and

‘The result has been, subject to one important
exception, to assimilate the way in which such
documents are interpreted by judges to the common
sense principles by which any serious utterance would
be interpreted in ordinary life. Almost all the old
intellectual baggage of “legal” interpretation has been
discarded’.

Not a long time ago, on November 2, 2011 the
Supreme Court of the United Kingdom created a legal
precedent by taking the decision on the case Rainy Sky
S.A. v. Kookmin Bank [10].

This newly established precedent is frequently
associated with the so called Business Common Sense
in juridical periodicals in English because this decision
forms the basis of a universal interpretation rule the
main idea of which is as follows:

‘where a term of a contract is open to more than one
interpretation, it is generally appropriate to adopt the
interpretation which is most consistent with business
common sense’ [11].

Despite some criticism of an interpreter’s
adherence to commercial reality or common sense
Lord Hoffmann’s approach was acknowledged on the
whole by the House of Lords during the trial of BCC/
v Ali [2001]. Particular attention was given to the fact
that there had developed a ‘modern English tradition’
according to which the parties use their common sense
to avoid grosser excesses of verbiage. It should be
noted that the result was that the mentioned precedent
and the rule of Business Common Sense became legally
enforceable [12].

To sum up a brief analysis of Private European
Law it must be emphasized that literalism, which
had been followed mainly by English common law
courts for many years, lost the leading position in the
process of harmonization of the contract interpretation
procedure throughout Europe. In their interpretation
sand decisions, European judges (English justices
in particular) are trying to find a palliative between
objectivism and subjectivism, supported by the
conception of common sense systematically developed
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in the XVIII century by Thomas Reid (1710-1796) and
other Scottish Common-Sense scholars [13].

HARMONIZATION OF INTERPRETATION:
INTERNATIONAL AND TRANSNATIONAL
EXPERIENCE

What plays an important role in the process of
harmonization of interpretation procedures is one of the
most significant acts of European lex mercatoria — the
Principles of European Contract Law — ‘the common
core of European contract law’[14, 109], established
as a result of almost 20-years work done by academic
lawyers in 1995-2002.

This document provides General Rules of
Interpretation which reject dogma of literalism
outright, Article 5:101 (Ex art. 7.101/ 101A) of

which states as follows:

(1) A contract is to be interpreted according to the
common intention of the parties even if this differs
from the literal meaning of the words.

(2) If it is established that one party intended the
contract to have a particular meaning, and at the time
of the conclusion of the contract the other party could
not have been unaware of the first party’s intention, the
contract is to be interpreted in the way intended by the
first party.

(3) If an intention cannot be established according to
(1) or (2), the contract is to be interpreted according to the
meaning that reasonable persons of the same kind as the
parties would give to it in the same circumstances [15].

Further convergence of the contract law of the EU
countries will be carried out by means of the so called
‘Common Frame of Reference [CFR]’, a document
including provisions for conclusion, performance and
interpretation of a contract. This Frame of Reference
is based on «Draft Common Frame of Reference
(DCFR)» drawn up by the Study Group on a European
Civil Code and the Research Group on EC Private Law
[Acguis Group].

InChapter8(Interpretation), Section I (Interpretation
of contracts), Art. II. — 8:101 (General rules) of this
document, the general contract interpretation rules are
basically the same as the rules stated in Art. 5:101 of
Principles of European Contract Law. For instance,
Paragraph 1 of this article practically reproduces the
subjectivism maxim of interpretation: ‘A contract is to
be interpreted according to the common intention of
the parties even if this differs from the literal meaning
of the words’ [16, 216].
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This approach has been adopted not only in the
legislations of most European countries and the EU
Law but also in universal international conventions
which are valid in Ukraine. For instance, Article 8
of United Nations Convention on Contracts for the
International Sale of Goods (1980) [CISG] brought
into force in Ukraine on February 1, 1991 stipulates
that interpretation is to be based not on the literal
meaning of legal facts but on common sense as the
bona fide criterion. Thus, of all the criteria used to
interpret any statements and conduct of a certain party,
priority is to be given to a party’s intention known to
the other reasonable party. But if the other party did
not and could not know the intention, the interpretation
of statements and conduct is to be done according to
an understanding that might be shown by a sensible
person acting under the same circumstances [17].

ONE PROPOSAL INSTEAD OF A
CONCLUSION

Taking into account that (a) the requirement
of adaptation of the Ukrainian legislation to the
legislation of the European Union has been accepted
at state level and included in the corresponding state
programn [18], (b) the existing international contracts
are not only part of the Civil Law of Ukraine, but
also, in case their provisions are not compliant with
the provisions of certain civil acts, have priority over
them (art. 10, Civil Code of Ukraine), and considering
that article 213 of the Civil Code of Ukraine provides
the opposite procedure for interpreting the contents of
the transactions which is completely opposite to that
stipulated in the EU Law as well as in International
Law, it is suggested that part 3 of this article should
read as follows:

3. In determining the intent of a party or the
understanding a reasonable person would have
had due consideration is to be given to all relevant
circumstances of the case including the negotiations,
any practices which the parties have established
between themselves, usages and any subsequent
conduct of the parties.

If this suggestion were accepted it the criteria of
objectivism and subjectivism would have priority over
criteria of literalism. This is quite necessary, since the
history of Private European Law gives evidence that
absolutisation of literal interpretation of law and fact
was often instrument for abusing the law.
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ABOUT ADAPTATION OF THE UKRAINIAN LEGISLATION ON
PRODUCTION AND SALES OF MILK AND DAIRY RAW MATERIAL
TO THE EU LEGISLATION

Julia KANARIK,
adjunct professor in the Department of Civil and Commercial Law
National University of Life and environmental Sciences of Ukraine

SUMMARY

This article is dedicated to issues of adaptation of legislation between Ukraine and European Union in manufacturing of
milk and raw milk products. Specific questions are regulated by a lot of regulations, but availability of discrepancy by a lot
of statements national regulation do not match with European legislation is observed today. This creates a problem for the
dairy exporters, and slows integration. It directly effects the European Union’s interest in Ukraine. The author conducted
a comparative analysis of legislative support milk and raw milk Ukraine and the EU proposed a number of measures to
address the negative effects of legislative activity in this area. Separately, emphasizes the fact that the current legislation
should include provisions that would encourage investment in the establishment of integrated structures with a closed pro-
duction cycle.

Key words: Milk, raw milk, quality and safety of agriculture products, adaptation, European Union.

% sk ok

Crarpsl nocBslIeHa podieMaM rapMoHHU3anuy 3akoHoaareabcTBa U EC B cepe Mpor3BOACTBa U peaii3aliul MoJoKa
U MOJIOYHOTO ChIPbs. JlaHHBIC BOMIPOCHI PEIIAMEHTHPOBAHBI OOJBIINM KOJTHYECTBOM HOPMATHBHBIX aKTOB, OTHAKO CETOTHS
HaOIr0aeTCs HaTMYUe HECOOTBETCTBHS MHOTHX MOJIOKSHUH HAIIMOHATIBHBIX TPABOBBIX aKTOB TPEOOBAHHSAM €BPOIMEHCKOTo
3aKOHOJATENNBCTBA, KOTOPOE IPEHONpPEANIieT TPYAHOCTH BO BPeMs OKCIOPTa MOJOYHOH TNPONYKIHMH, 3aMEUISeT
HWHTETPALMOHHBIC TIPOIIECCHI, CBSI3aHHBIE C €BPOIEHCKAM BEIOOPOM YKpawHBL.  ABTOPOM  TIPOBEACH  CpPaBHHUTEIHHBIHA
aHaJM3 3aKOHOJATENILHOr0 00ecHedYeHus] MPOM3BOJCTBA MOJIOKA M MOJIOYHOTO Chipbsi Ykpauubel u EC, mpenmaraercs
PSLI MEPOTIPHUSITHIA TI0 YCTPAaHEHHIO HETATUBHBIX SBICHUI B 3aKOHOTBOPYECKOW JIESTENBHOCTH B 3TOH chepe. OTaenbHO
aKIEHTUPYETCsI Ha TOM, YTO B JACHCTBYIOLIEM 3aKOHOAATENBCTBE ILIENIECOOOPAa3HO MPEIyCMOTPETh HOPMBI, KOTOPBIE Obl
CTUMYJIUPOBAITA HHBECTUPOBAHUE B CO3JJaHIE HHTETPUPOBAHHBIX CTPYKTYP C 3aMKHYTHIM TIPOM3BOJICTBEHHBIM LIUKIIOM.

KaroueBbie coBa: MOJIOKO, MOJIOYHOE CHIpbE, Ka4eCTBO M OECIIEYHOCTh  CEIBCKOXO3SHCTBEHHOH NPOIYKIHH,

rapmonu3ans, EBponetickuit Coros.

aising of problem. According to the European

Union legislation, adaptation of Ukrainian agri-
culture legislation in milk, milk products manufacturing
is required for Ukrainian integration in to the European
Union, World Economic Society and investments op-
portunities for the Ukrainian agriculture sector [1, c.
71-89].

It is hard to redefine the function of milk-processing
sector from the beginning and through the development
of Ukrainian economy. Development of milk industry
depends, first of all, on milk manufacturing. The milk
industry, despite of high resource costs, due to specific
technological manufacturing features, technological
backwardness, shabbiness of equipment, and ineffec-
tive management, plays a major role in providing valu-
able food for people. Creating high market, demand of
high quality products, is the main task for milk industry.
Manufacturing and consumption of milk has become
more popular.

There is long time market research of milk manufac-
turing in Ukraine and abroad. Top milk countries-pro-
ducers are increasing rates of manufacturing and have
been increasing its volumes by 1,8% for the past three
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years. There are only five countries and Ukraine is one
of them, who are refusing livestock and milk production
stable. Therefore, starting in 2011 cow stock in a num-
ber of firms had been reduced to 2,3% and milk volume
manufacturing had been reduced to 1,8% [2, c. 3].

It is obvious, that it is necessary to change the ap-
proach to maintaining milk business in the country in
accordance with the world trends, because, unlike for-
eign business, national milk branch of agriculture de-
partment remains in the same predicament.

Ukrainian involvement in world economy requires
increasing competitiveness between national agriculture
enterprisers, the main goal of which is a high quality
product. Experts have already paid attention to deterio-
ration of agriculture products, not once for the last time.
This issue didn’t avoid the milk industry [3, ¢.43-49].

On this side, become acute issues of adaptation of
agricultural legislation of Ukraine, according to the EU
legislation, securing it with European legislation on
milk and raw milk to ensure the production of competi-
tive products of animal origin.

Therefore, the goal of this article is evaluation of
current Ukrainian legislation on milk and raw milk
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manufacturing, due to adaptation conditions of national
legislation in keeping with international rules. And pur-
poses formation about legislation improvement in this
area.

State of research. It is not only because of the theo-
retical interest, but it also has practical significance for
the effective operation, development of competitive
agriculture and agricultural markets in Ukraine. Some
legal issues of harmonization and adaptation of agrarian
legislation of Ukraine to the EU legislation are reflected
in the writings of such scholars as: V.M. Ermolenko, T.
A. Kovalenko, VK. Mamutova, S. Marchenko, E.A.
Pogribnyi, A.A. Polivodskyy, V.I. Semchyk, A.M. Stat-
ivky, Y.S. Shemshuchenko, I.A. Shumilo, V.Z. Yanchuk
and others.

Actuality of research theme. A.l.Bogdan con-
ducted integrated research on agricultural adaptation
of Ukraine’s EU law requirements, regarding the pro-
duction of certain agricultural products of animal and
vegetable origin thesis [4]. However, these works relate
primarily identifying characteristics and regulation pat-
terns of social relations of agricultural production in
Ukraine. Given circumstances provide relevance of this
study.

Exposition of basic material. Integration into the
European Union is one of the priorities of the Ukrai-
nian foreign policy. Harmonization of the legislation is
currently objectively necessary step to prepare for entry
into the European Union. After analyzing the provisions
of the Law of Ukraine “On the Fundamentals of State
Agricultural Policy for 2015” dated 18 October 2005
[5], we see that we need to harmonize regulations and
requirements of technical regulations and standards in
the production of milk and raw milk with international
standards quality is a priority for the state agricultural
policy.

In particular, in paragraph 3 of Article 4 of the Act
stated that the main focus of problems, forming markets
of agricultural products and food, is to improve the legal
and institutional framework, and economic support of
the participants in this markets, including the integra-
tion of Ukraine into the European Union and the global
economic space.

Let’s analyze the definition means “adaptation” and
problems directly related to the provision of this pro-
cess. The term “adaptation’” appeared in the texts of
Ukrainian legal acts upon ratification of the Agreement
on Partnership and Cooperation between Ukraine and
the EU. Conformity achievement of national legislation
with EU in the priority areas is one of the requirements
of this international treaty.

M. Rabinovich said that the initial phase of adapta-
tion of the Ukrainian legislation with the European is
unification of terminology. A clear conceptual category
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is very important, if legislator seeks unification, harmo-
nization or convergence of legislation, compliance with
European standards and traditions. Developing a sus-
tainable system of legal concepts and terms is not sim-
ply the result of scientific research, as a prerequisite, one
of the priorities of legal reform. Only such a system can
provide an approximation of legislation, its uniform in-
terpretation and correct law application. Specification of
the “adaptation” concept belongs to the terminological
problems [6]. In domestic legal doctrine and practice,
this concept is also often referred to “harmonization”,
“implementation”, “approximation” and so on.

Using the legal category of “adaptation” is not inher-
ent in acts of higher legal force, and less common in the
national legislation as a whole, but is determined by a
set of subordinate regulations. In particular, adaptation
— the process of adjusting legislation states — members
of the European Union under the EU legal acts, includ-
ing directives that are binding on states — the EU and
require these countries to bring their national legislation
into line with the directives [7]. A more succinct defi-
nition governs the adaptation process of bringing na-
tional standards in line with EU standards. [8]

Turning to the analysis of Ukraine’s Legislation with
EU legislation in the regulation of the milk market, you
must specify that the dairy industry is one of the priority
sectors of the food industry in Ukraine. Milk is impor-
tant in the diet of the Ukrainian population — enriched
diet of animal protein, and the economy as a whole —
is the source of the State budget. In recent years, pro-
duction of milk and raw milk is 14-15% in the value of
gross agricultural output.

Relationships that occur during production, trans-
portation, processing, storage, sale, importation into the
customs territory and export from the customs territory
of Ukraine milk, raw milk and dairy products are regu-
lated by the Law of Ukraine “On Milk and milk prod-
ucts” dated June 24, 2004 [9]. This law principles of
state policy to ensure the quality and safety of milk and
dairy raw material requirements for packaging and la-
beling of milk (in particular, the fact that the packaging
and packaging for raw milk must be made of materials
that may be used by the central body of executive power
on health), veterinary and sanitary requirements for the
production of milk, raw milk, etc.

Validity of the Law of Ukraine «On milk and milk
products» shall apply to milk, raw milk and dairy prod-
ucts. Determination of milk meets a similar definition
contained in Council Directive 92/46/EES [10], but for
other definitions and range of products covered by the
regulation of the milk market, some existing differences
in national legislation and EU legislation. In particular,
the Law of Ukraine «On Milk and dairy products» list
of such products is not defined and understood as dairy
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products in which raw milk is not less than 50% of the
total composition of the product. It is difficult to iden-
tify products that should be attributed to the dairy, and
does not meet the requirements of Part XVI of Annex I
to Regulation (EU) Ne 1234, which clearly defines the
products covered by the common regulation of the mar-
ket in milk and milk products [11]. In addition, there are
some contradictions between the other definitions con-
tained in the Law of Ukraine «On milk and milk prod-
ucts» and the definitions contained in Council Directive
92/46/EES.

As could be seen, the current controversy regarding
the understanding of enterprises operating in the dairy
area, approaches to thermal processing of milk, the na-
ture of raw materials for the manufacture of dairy prod-
ucts. Thus, the adaptation of national legislation to the
“acquis communautaire” makes it necessary, first of all,
a clear definition of the products covered by the regula-
tion of the market in milk and milk products, harmo-
nization of definitions with those given in Regulation
(EC) Ne 1234, and Council Directive 92/46/EES, that
has to find its consolidation in the Law of Ukraine «on
Milk and milk products.»

Another problem in terms of adaptation of national
legislation with EU law, is to bring the Law «On Milk
and Dairy Products», and the requirements of the stan-
dards of quality and safety of milk and raw milk. The
evaluation of control of veterinary and sanitary services
over the production and processing of dairy products for
export to the EU, held in 2010, experts found that most
of the provisions of the Programme of dairy industry in
Ukraine in 2015 to improve the quality of raw milk have
practical implementation, namely:

— control over the production of raw milk in Ukraine
put on veterinary and sanitary-epidemiological service,
but the legislation lacks clear delineation of responsi-
bilities and methods of coordination between the two
services;

— considerable authority, resources, experienced and
qualified staff of these services are not always used ef-
fectively;

— veterinary services take no action in case of un-
satisfactory bacteriological results in raw milk, and not
performing any procedures to eliminate unsatisfactory
results;

— approval of export enterprises is based on the leg-
islation of Ukraine, but not adequate to the requirements
of Article 4 of Regulation (EU) Ne 853/2004. Compa-
nies are considered as integral objects, even when the
shops are located in different areas. Departments with
poor structure and welfare facilities allowed to export,
despite the flaws, even if those flaws were discovered
by the competent authority and requested corrective ac-
tion;
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- a system of farms registration, animal identification
and animal movement control is satisfactory in Ukraine,
but the elimination of tuberculosis program, not fully
comply with the relevant EU requirements and guaran-
tees for dairy milk products used only on the number of
officially free of tuberculosis are absent;

— there is evidence of violations of hygienic condi-
tions while a cleaning, cooling, storage and transporta-
tion of raw milk in farms and raw milk collection points
(according to Regulation (EU) Ne 853/2004, compli-
ance with these criteria was tested during an official
control);

— hygienic standards for dairy enterprises and their
separate departments, ranging from excellent (very good
structure, conditions of the premises and equipment) to
acceptable (old structures and equipment were in good
condition or successfully changed and renewed);

— the study of water used in dairy farms and enter-
prises offered for export to the EU did not meet the re-
quirements specified in Annex I to Council Directive
98/83/2S [12]. Requirements for packaging and la-
beling of raw milk laid down in Art. 5 of the Law “On
milk and milk products” [9] is also related to quality
and safety. So, packaging for raw milk must be made
of materials approved for use by the central executive
authority on health care. Packaging and labeling of raw
milk are carried out in accordance with the legislation
of Ukraine. You may not use names of dairy products in
their product names and trademarks, if these products
are manufactured using raw materials of non-dairy ori-
gin. Other provisions not take into account the require-
ments of Annex XII to Regulation (EU) Ne 1234, under
which such products are products derived exclusively
from milk, and substances used in their manufacture
may be added provided that the latter are not used to
replacing, in whole or in part, any element of milk [11].

Demonstration of compliance with quality and
safety of milk and raw milk according to the procedure
established by the legislation of Ukraine. In the produc-
tion of dairy products may not use fats and proteins of
non-dairy origin and any stabilizers and preservatives.
Raw milk imported into the customs territory of Ukraine
shall be subject to control, under the laws of Ukraine.
Requirements for quality and safety of milk after ap-
proval shall be published in the media central authority
on agricultural policy.

Retirement, recycling, destruction or continued use
of milk and dairy raw materials, that do not meet the re-
quirements established by law, conducted in the manner
prescribed by law. Milk and dairy raw materials that do
not meet the requirements and can not be returned to the
circulation through decontamination (neutralization),
recycling, or destruction must be taken in the manner
prescribed by law.
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Technological equipment, related materials and ve-
hicles, which are transported and stored milk and raw
milk must be made of materials approved by the central
executive authority on health care for its purpose, and
contact with foodstuffs [13, p. 19].

The most problematic place in terms of compliance
with European legislation today is the problem of de-
termining the requirements for procurement of milk,
because, although State Committee of Veterinary Medi-
cine, Ministry of Agrarian Policy of Ukraine on April
20, 2004 Ne 49 Rules approved veterinary-sanitary ex-
amination of milk and milk products and requirements
for their implementation, establishing veterinary-san-
itary requirements for milk and milk products, except
industrial production realized by various entities, owned
by direct connections (dairy processors, catering etc.)
and on sale at markets, national demands, acceptance of
raw milk does not meet certain requirements in Council
Directive 92/46/EES on June 16, 1992.  Even  pre-
paring to join the WTO, Ukraine has a number of com-
mitments, including those, related to amendments to
national law, regarding increasing security requirements
to food of animal origin.

As part of these changes were made in the new ver-
sion of the Law of Ukraine «On the safety and quality of
food,» which prohibits sale and circulation of raw milk
and cheese production in the domestic agricultural mar-
kets. According to the final provisions of the law these
rules have come into effect from 1 January 2010. [14]

However, we must consider the fact that today rural
residents are over 14.5 million citizens of Ukraine. Thus
according to Derzhcomstat population contained more
than 4 million head of cattle, including nearly 2.3 mil-
lion cows, representing respectively 69.4 and 78.3% of
the total cattle numbers. Households produced 79.6%
of milk [15]. Limitations of when such production vol-
umes lead to a sharp decrease in motivation and will
result in the destruction of cattle herds.

Thus the current situation limits opportunities for the
rural population to realize their own milk production un-
doubtedly, lead to a significant deterioration in both the
social and financial situation in the rural areas, as well
as jeopardizing food security and creates a real risk of an
uncontrolled rise in animal products. Thus, the imple-
mentation of these provisions of the law in Ukraine, in-
cluding its territorial and social characteristics, requires
a longer transition period than that determined by law.
That is why the Verkhovna Rada of Ukraine postponed
enactment of the above provisions on October 22, 2009.
For this final provisions of the above law was changed
date of entry into force of these rules from «2010» to
«2015» year and added the item under which the Cabi-
net of Ministers of Ukraine has to prepare and adopt an
action plan to implement the provisions of Article 33
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and 35 of this law with regard to binding international
requirements and obligations of Ukraine.

Recently, in Ukraine actively the process of adapta-
tion of national standards that govern the requirements
for milk quality of its verification procedures with inter-
national and European standards. However, it should be
noted that the most problematic area in this direction is
the coordination of standards requirements in the pro-
curement of milk, which essentially contradict to Euro-
pean.

Also, today continues Legislative Proposals aimed
at improving the existing legislation governing the op-
eration of the milk market. Resolution of the Verkhovna
Rada of Ukraine on April 10,2007 Ne 918-V adopted the
Draft Law of Ukraine «On Amendments to the Law of
Ukraine» On Milk and dairy products «(for compliance
with quality and safety of dairy products parameters are
prescribed by law and standards of Ukraine ) (registra-
tion number 3047) [16]. This bill defines terminology;
parameters of quality and safety, packaging and label-
ing, the rights and obligations of producers, veterinary
and sanitary requirements.

For the balance of the milk market, adequately reflect
the interests of all participants in the chain production-
processing-distribution-realization should develop the
market of milk on the basis of integration of all areas
of dairy production in view of the major factors of its
formation, including product quality, development of
new technologies. We believe that the current legislation
should include provisions that would encourage invest-
ment in the establishment of integrated structures with a
closed production cycle.

Conclusions. The foregoing suggests that the adop-
tion of the Law of Ukraine “On milk and milk products”
attempted approximation of Ukrainian legislation to EU
legislation. However, the provisions of the law do not
fully comply with the latest, in particular, it concerns the
precise definition of the products covered by the regula-
tion of the market in milk and milk products, matching
their definitions with those given in Regulation (EU) Ne
1234 and Council Directive 92/46/EES, requirements
for packaging and labeling of raw milk requirements
definition in the procurement of milk. Would be use-
ful to state bodies, first of all, define the legal status of
veterinary and sanitary services to avoid duplication of
functions and improve coordination between them, raise
the level of responsibility of producers of raw milk for
noncompliance with requirements, provide the officials
involved in the control exporting enterprises, a thorough
knowledge on the EU requirements for imports of dairy
products from third countries.

Considering these proposals and relevant changes
in legislation will not only harmonize national agrarian
legislation to EU law, but Ukraine's agricultural sector
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to the requirements of European and international stan-
dards in the production and sale of dairy products, se-
curing its competitive advantage in global markets.
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PROCEDURE OF DELIVERY: LEGAL FRAMEWORK

Mykhailo KUROCHKA,
applicant candidate of Law Sciences PHEE Lviv University of Business and Law

SUMMARY
This paper analyzes the procedure of delivery, namely legal framework. Among the grounds for bringing appropriate
differentiated detection in individuals with signs of forgery of documents or documents which it has illegally. In order to
establish a person suspected of an offense, the authorized person shall have the right to inspect public documents certifying
their identity and other documents necessary to clarify the question of the observance of rules, supervision and control over
the implementation of responsible, in particular, the police.

Key words: delivery, detention, drive, administrative coercion, police, offender, citizens, administrative district.
%* % %

B crarpe mpoaHanm3upoBaHa TPOIEAypa IOCTAaBKH, @ MMEHHO IPaBOBBIE OCHOBBI. Cpelu OCHOBAaHWH IOCTaBKH
L[eNecoo0pa3HO BBIACTATh BBIABICHHS Y JIMIA JIOKyMEHTOB C TNPH3HAKaMU MOAJEIKH WIM JOKyMEHTOB, KOTOPBIMH
oHa oOnamaer HempaBoMepHO. C ILENbIO YCTaHOBICHUS JIHLA, IIOJ03PEBAEMOI0 B COBEPILICHUM IPaBOHAPYIICHHS,
YIIOJTHOMOUYEHHBIE JIULIa UMEIOT IIPABO MIPOBEPATH Y TPaXIaH JOKYMEHTHI, YIOCTOBEPSIOIINE UX TUYHOCTh, @ TAKXKE APYTHe
JIOKyMEHTBI, HEOOXOANMBIE /IS BBIICHEHHSI BOIIPOCa O COOIOIEHHUH ITPaBII, Ha130p U KOHTPOJIB 33 HCIIOJIHEHUEM KOTOPBIX
BO3JIOKEH, B YaCTHOCTH, Ha MHJIMIIHUIO.

KaioueBble cjioBa: nocTaBieHHUe, 3a/iepXKaHue, IPUBOJ, aAMUHUCTPATUBHOE NMPUHYKACHUE, MIINIMS, HAPYIIHTEINIb,

rpaxaaH, aIMUHHUCTPATUBHAs YIaCTOK.

Rfsolution of the problem. Administratyvisty
include bringing the offender to the police mea-
sures of proceedings in cases of administrative offenses,
which are ancillary measures. Their use provides the con-
ditions for bringing offenders (in some cases criminal). In
the etymological sense of the term «delivery» is accepted
as a means of treat at the destination.

Of course, there are some difficulties in the definition
of delivery as measures of administrative coercion and
outlining its legal nature, because, after reviewing the in-
terpretation of terms such as «detentiony» and «occasiony,
we see that the explanation of nature by means of and
through the term «delivery». The aforesaid leads to the
fact that some scientists believe that there are specific
types of bringing administrative detention and in no way
separate independent coercive measures. Others, howev-
er, point out that it — quite different and radically different
from each event.

In turn, it is necessary to distinguish between bringing
both phases (phase) of other coercive measures and an in-
dependent set of administrative coercion. In the first case,
for example, can we talk about administrative detention,
drive and so on.

Analysis of recent research and publications. In
this regard we consider plausible position Y. Pomogalov
whereby administrative detention involves the process
and brought before the institution of the offending person.
This action is purely structural element of apprehension,
the presence of which also forms a «model institution of
administrative detention.» And at the same time indicates
that delivery as a separate compulsory action is character-
ized by the measures aimed at the actual detention. But
the latter is not an administrator. Therefore, in no case
should not be confused actual detention and administra-
tive detention of.
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Scientists to the basic elements of delivery include:

1) it is a compulsory accompaniment;

2) apply to individuals;

3) the purpose of its use is the protocol on administra-
tive violation;

4) is applicable only in case of failure the protocol on
administrative offense site is subject to mandatory assem-
bly.

As basic requirements and the application of such
measures of administrative coercion as bringing the of-
fender, they are enshrined in Art. 259 of the Administra-
tive Code of Ukraine.

The main purpose of the paper is the protocol on ad-
ministrative violation if it is impossible to make it in the
act of committing an offense if the protocol is required.

The main material of the study. It consists in the
identification of the offender if his identity can not be es-
tablished on the site of the offense, and in some cases — in
stopping crime. Violators may be brought in (to):

- The police;

- Division of the Military Service of the Armed Forces
of Ukraine;

- Authority of the State Border Service of Ukraine;

- Staff of a public building to protect public order and
the state border;

- Place the district police;

- The Security Service of Ukraine;

- Building the executive body of a village, town or
city council;

- Office of a militarized security.

The subject of delivery, ie the person authorized to use
delivery, as the case may be:

- A police officer;

- Official Military Police in the Armed Forces of
Ukraine;
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- Service member or employee of the State Border
Service;

- A member of a public building to protect public or-
der and the state border;

- Security Service of Ukraine;

- Employee of the state forest protection;

- Employee Forest Guard collective farms;

- Authorized official body that carries out state super-
vision over the observance of the rules of hunting, fisher-
ies authority;

- Other official body that carries out state control over
protection and use of wildlife;

- Service employees territories and protected areas;

- Public Health Inspector nature;

- Public hunting inspector;

- Public inspector of fisheries;

- Public forest inspector;

-Authorized official body of cultural heritage;

- Authorized official of the administration of Histori-
cal and Cultural Reserve;

- Authorized official of the administration of historical
and cultural protected area;

- Inspector of Public control of land use and protec-
tion;

- Employee militarized security.

In normative act establishes a list of persons who are
not subject to either administrative detention or delivery.
We remark is the fact that the list of such persons is not
fixed in the Administrative Code of Ukraine, and depart-
mental regulation. In our opinion, this situation needs leg-
islative solution. So, for people who can not be brought
and detained include:

- President of Ukraine during the exercise of their
powers;

- Commissioner of the Verkhovna Rada of Ukraine on
Human Rights;

- People’s Deputies of Ukraine;

- Judges at all levels;

- Employees of diplomatic and consular missions and
representatives of international organizations and their
family members who have appropriate immunity;

- Persons who are unconscious, have life-threatening
injuries, symptoms of acute internal diseases, poisoning
alcohol substitutes, taken by toxic or potent substances
hazardous to health infested surrounding infectious dis-
eases, are in poor condition due to intoxication alcohol,
drugs or other intoxicating substances, have lost the abili-
ty to walk or can harm others or yourself pregnant women
with symptoms similar birth.

As for the timing of delivery, they are not clearly
defined legislator. In particular, Art. 259 Administra-
tive Code of Ukraine states that the offender should be
brought within the shortest possible time. Being delivered
to the person at the headquarters of a public building for
the protection of public order, or the district boundary
point police premises of the executive body of village
council can not last longer than one hour, unless other-
wise noted.
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In particular, the Charter states that the outfits have the
right to deliver to the police citizens who have committed
administrative offenses in order to prevent violations, if
all other sanctions have been exhausted, and for the iden-
tification of the offender and the protocol of the Offences.
In paragraph 136 of the Charter states the following rea-
sons brought police patrol suspected of a crime:

a) if the person was caught in the commission of a
crime or immediately after its commission;

b) when witnesses, including victims, directly identify
the person as the one that committed the crime;

¢) when the person who is suspected of committing
a crime or her clothes with her or her home found clear
evidence of a crime.

Specific unlawful situation which can then be con-
sidered an administrative offense or crime, unlawful be-
havior, suspicion of an offense is basic, mandatory ap-
plication of the grounds for administrative suspension.
To use most of them, there are only these circumstances
is not sufficient, that the law provides, along with the
main reasons more and more. Among these conditions
are impossible to make on-site protocol on administrative
violation or identify the offender (bringing the offender,
administrative detention and other measures to ensure the
proceedings), the offense continued after the application
form prior exposure (special arrangements suspension).

Failure to file a report on administrative offense in
place of its commission may be grounds for bringing
the offender. Failure to file a report could be due to mis-
conduct of the offender or others that prevent them from
performing their duties by a police officer. It may also
be technical reasons (lack of space, weather conditions,
etc.). Finally, a police officer who discovered the offense
may not have the right to draw up their own protocol.

Failure to identify the offender and prevent the pro-
tocol, although this fact can be considered as a separate
additional ground application of the termination event.
This situation can occur when the offender is no docu-
ment of identity, and no witnesses who could report the
required data on it. In addition, the offender may waive
the production of documents, then it must be delivered to
the police and subjected to personal observation.

Among the grounds for bringing appropriate differ-
entiated detection in individuals with signs of forgery of
documents or documents which it has illegally. In order to
establish a person suspected of an offense, the authorized
person shall have the right to inspect public documents
certifying their identity and other documents necessary to
clarify the question of the observance of rules, supervi-
sion and control over the implementation of responsible,
in particular, the police. So when checking documents to:

1) deal with the documents carefully;

2) in the case of the money in a document, certain
notes or other securities, to offer the owner to remove
them from there;

3) pay attention to:

- Compliance with existing photographs of the docu-
ment and of the citizen;
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- Correctness of all details of the document;

- The integrity of the protective grid paper;

- Validity of the document;

4) put the owner of the document control issues, com-
paring answers with the data of the document confirming
their identity; 5) Take precautions when checking docu-
ments in person suspected of committing a crime; 6) keep
a safe distance.

As already mentioned, bringing the offender is applied
to the protocol, if it is impossible to do on-site detection
of the offense and if the protocol on administrative viola-
tion is required.

Protocols on administrative violations is required, ex-
cept that enshrined in Art. 258 of the Administrative Code
of Ukraine. Thus, the protocol on administrative violation
is not in the case of offenses under:

1) Articles 70, 73, 77, Part 3. 85, p. 153 of the Ad-
ministrative Code of Ukraine (unauthorized mowing and
grazing cattle, unauthorized gathering wild fruits, nuts,
mushrooms, berries, forest waste littering, violation of
fire safety in forests, fisheries violations, destruction or
damage to vegetation or other objects planting settle-
ments) :

- If the amount of the fine does not exceed three times
the income of citizens;

2) Part 1 of Art. 85 Administrative Code of Ukraine
— a violation of the rules of hunting (hunting without
proper permission in prohibited places, forbidden time
prohibited tools or methods for getting banned on animal
dopuskannya dogs in hunting grounds without supervi-
sion, hunting in violation of established for a certain area
( region, hunting, bypass, etc.) the exercise of hunting),
which had the result of extraction, destruction or injury to
animals, as well as transportation or transfer of captured
animals or their parts without mark this fact in the record
of taken control card game and violations of hunting and
permission to extract:

- If the fine is not more than seven times the income
of citizens;

3) c. 107 of the Administrative Code of Ukraine (vio-
lations of the quarantine of animals and other veterinary-
sanitary requirements):

- If a penalty is charged on the spot with the citizens
of the three tax-free minimum incomes, with officials — at
the rate of nine income tax exemption;

4) Part 3. 109, p. century. 110, 115, Sections 1, 3, 5.
116, Part 3. 116-2, Sections 1 and 3. 117 (throwing gar-
bage and other objects out of the windows and doors of
the train, pass on the railway tracks in undesignated areas,
the use of this means of railway transport, the use of this
means of sea transport, violation of the order and safety
of river transport vessels and small craft; throwing over-
board or small boat river debris and other items; abuse of
the river and small boat):

- The imposition of an administrative penalty in the
form of notice to the act of committing an offense;

5) Articles 118, 119, 134, 135, 185-3 Administrative
Code of Ukraine (violations maintenance bases (struc-

AUGUST 2013

tures) Parking sized vessels, the use of this means of road
transport and electric, manual transportation of baggage
exceeding established norms and unpaid luggage; stow-
away passage, a sign of disrespect the court):

- If the person is not contesting the violation and the
administrative penalty that is imposed upon it.

Bringing in a wheelchair motorcycle is allowed in
exceptional cases, it is necessary to make sure that the
person could not vykynutysya a stroller while driving or
interfere with management motorcycle.

Among the basic requirements for delivery agenda
should include the following:

1) it is two or more employees of the competent au-
thorities or by members of the public formation of public
order, Janitorial and individuals; 2) the need to constantly
monitor the actions of the person delivering; 3) to provide
all the measures in the event of attempts by associates to
create conditions for the release or escape of the person
delivering; 4) to prevent the possibility of a person to get
rid of things, documents that may be material evidence;
5) does not prevent the adoption of a person associates
weapons or other items that can be used as a weapon of
attack; 6) is used for public transport bringing people
(tram, trolley, bus, subway), special purpose vehicles
(ambulance, fire, collector) and transport belonging to
diplomatic and consular missions.

Bringing the person who committed an administrative
offense, aims to stop the illegal action and ensure bring-
ing a person to justice. Since the delivery of a limitation
of personal freedom offender, you need before you apply
this measure to do everything you need to on the spot
thoroughly investigate the circumstances of the offense
and to take appropriate measures: require termination of
the offense and make on the spot verbal warning. If con-
ditions do not allow to take effective measures in place to
apprehend the offender and bring it into the body of in-
ternal affairs in compliance with the requirements set out
in Articles 205-212 of the Charter relating to the rules of
special tools. Person being transported, you must explain
and therefore deliver it to the appropriate authority.

Order direct delivery varies depending on whether
against whom it is used. Accordingly, there are some dif-
ferences that make up the delivery of specific individuals
in a state of intoxication. Thus, the identification of those
who were in public while intoxicated if they look of-
fended human dignity and public morality or if they have
lost the ability to walk or could harm the environment or
themselves, they are transferred to special medical facili-
ties or delivery to the residence, and persons who are in
public places in a state of intoxication, with injuries, un-
conscious, or other symptoms of acute internal diseases,
acute alcohol poisoning substitutes, drugs, after an epilep-
tic seizure with infectious diseases , women with obvious
signs of pregnancy, and in other cases serious condition
such persons in place immediately called ambulance to
decide on their admission to medical health care.

Stop look at certain aspects of bringing the offender
to the police. The first unit that directly «in contact» with
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violators are delivered the next part of the body or of In-
ternal Affairs of Ukraine. And another part is the division
that provides operational control of forces and means and
units of the Interior, clock is in constant readiness to re-
spond to criminal offenses, emergencies and other events
and is the coordinating body of the installing of persons
suspected of having committed a criminal offenses.

The situation where there is a need of bringing the
offender to the police, often associated with the vio-
lation of public order and public security, as well as
committing other violations of the law. As a result, on
that person as a reaction to her actions take a certain
action, so to speak, «in response.» This action is inher-
ent overbearing and coercive. In addition, these actions
originate from outside authorized bodies (officials).
These people are also workers of district police offi-
cers. The main tasks of the past are:

- An overall and individual preventive work among
the inhabitants of the administrative district;

- The protection of public order and public safety in
the area served;

- Outreach and community formation in the adminis-
trative district for the protection of public order and pub-
lic safety, crime prevention and combating of crime;

- Participation with other agencies and departments of
the Interior in detecting, preventing, combating adminis-
trative offenses and crimes, as well as in solving crimes
committed in the administrative section.

Particularly among human district inspector to ensure
implementation of their tasks and functions should be de-
fined as follows:

- Call the citizens and employees in business, and ma-
terials that are in its proceedings or investigative (on his
behalf);

- In the cases and in the manner prescribed by the
Criminal Procedure Code of Ukraine and the Code of
Ukraine on Administrative Offences, to drive citizens and
officials who, without reasonable excuse refuse to appear
when summoned;

- To deliver miskrayorhanu and detain people who
have committed an administrative offense if exhausted
other interventions;

- Draw up reports on administrative offenses and im-
pose administrative penalties on citizens who have com-
mitted administrative offenses;

- Free to use vehicles belonging to companies, institu-
tions, organizations and individuals (other than vehicles of
diplomatic, consular and other representatives of foreign
states and international organizations, special purpose ve-
hicles) to travel to the event or natural disaster, brought to
hospitals persons in need of emergency care, prosecution
of offenders and bringing them to the Interior.

To ensure public order and public security, the preven-
tion of crimes and administrative offenses district police
officers have the right to engage citizens. This activity
of members of community groups to protect public or-
der and community helpers local policeman governed
by the laws of Ukraine «On Police», «The participation
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of citizens in the protection of public order, border,» the
President of Ukraine Decree «On measures to protect the
personal safety of citizens and Combating Crime «, Min-
istry of Internal Affairs of Ukraine» On Approval of the
service district police officers in the Ministry of Internal
Affairs of Ukraine, «. These subjects volunteer assist and
promote local policeman in taking measures to protect
public order, crime control, prevention of offenses, in-
cluding persons who are registered in the internal affairs
and other tasks.

Where delivery of the signs of poor health, ill health,
hypothermia, injuries, etc., once bound medical emergen-
cies or health facility staff, provide ongoing supervision
of such person and to report such event the chief law en-
forcement cases. Accordingly, a decision on the possibil-
ity of keeping these persons once taking on the advice
of a doctor, which is recorded in the logbook of care to
persons detained in the next part, and by order of the chief
of the Interior. If such persons referred to health facility
for treatment, the log book delivered, visitors and guests
to the police is an entry, and the health institution sent
a letter asking advance notify the interior of expiration
treatment of the individual and its extracts.

Results of any official event should be reflected in the
corresponding document. Specifically, the statute states
the obligation of bringing the offender registration results
in the form of the report to the Chief law enforcement
agencies.

We adhere to the position according to which the re-
sults of any measures of administrative coercion, includ-
ing delivery, must be recorded in the relevant protocols.
Therefore, the progress and results of bringing the offend-
er shall be made in the minutes of the delivery.

Conclusions. Therefore, it is necessary to distinguish
as delivery stage (stage) of other coercive measures and
an independent set of administrative coercion, which is
accompanied by a person forced to place administrative
proceedings in the case and in the manner prescribed by
the legislation of Ukraine.
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